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IN THE 


United States Const of Appeals 

Foe the District op Columbia Circuit 


No. 10,320. 


IRENE W. MAJOR, ET AL, Appellants, 

v. 

ANNA M. SHAVER, Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia entered 
March 9, 1949, by Judge Edward A. Tamm in favor of the 
appellee, defendant below. (Joint App. 22) 

The jurisdiction of this Court is conferred by 28 U. S. C. 
Sections 1291 and 1294, Act of June 25,1048, P. L. 773, Ch. 
646. 

STATEMENT OF THE CASE 

On August 8, 1946, the appellants filed their complaint 
seeking an order of the District Court compelling the appel- 
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lee to convey to them their proportionate interests in cer¬ 
tain lands (actually, oil and gas rights) in Braxton County, 
West Virginia, in which they claim to be tenants in common 
with the appellee; and seeking an accounting by appellee 
of the rents and profits since 1945, when appellee first de¬ 
prived them of their rights in the land. (Joint App. 5-10) 
The important facts are not in dispute: Prior to 1931, 
Jane C. Mollohan was the owner of the lands here involved. 
In that year she died, and by will devised the property to 
her children, Irene W. Major, Anna M. Shaver, Rebecca M. 
Shaver, Allen Mollohan and Edison W. Mollohan, Sr., share 
and share alike, tenants in common. Edison W. Mollohan, 
Sr. and Allen Mollohan are now deceased and their inter¬ 
ests are represented among the appellants by their devisees 
or heirs. (Joint App. 6-8,14,18) 

In 1932, the property having been sold for taxes, steps 
were taken through the appellee to redeem it, and in the 
course of which the property was purchased in the name of 
one M. R. Shaver, (Joint App. 8,12,14,18) who is the ap¬ 
pellee’s brother-in-law. (Joint App. 46, 53) M. R. Shaver 
admittedly never had any beneficial interest in the property, 
(Joint App. 46, 53) and he promptly re-conveyed it to the 
Jane Mollohan heirs. (Joint App. 8,12) In 1938, the prop¬ 
erty was leased to an oil company (Joint App. 23-25) and 
the rents were thereafter regularly collected by Edison W. 
Mollohan, Sr., and divided periodically among all the own¬ 
ers until November, 1945. (Joint App. 26-31, 53-54) Mr. 
Mollohan died on May 28,1946. (Joint App. 7) 

In March, 1940, it was first learned by all of the owners 
that at the time when title passed through M. R. Shaver 
there was a judgment of record against him and a sale of the 
land, together with several other properties, was about to 
take place to satisfy the judgment. (Joint App. 38-39, 42, 
45-46) The appellants had no interest in any of the proper¬ 
ties being sold except that involved in this suit. (Joint 
App. 39,43,15) When they heard of the pending sale, Mrs. 
Major and Mr. Mollohan went to the home of the appellee, 
where a family discussion took place concerning the protec- 
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tion of their respective interests. Thereafter, the appellee 
went to West Virginia, attended the sale, bought all the 
properties in, had title taken to all of the properties in her 
own name, and returned to Washington. She told Mrs. 
Shaver and Mr. Mollohan, who appear to have been acting 
for all the rest of the family, that she would convey them 
their interest if they would each pay her twenty-five dollars. 
(Joint App. 20-21) She regarded $100 as the whole value 
of the land, because that is what the “court” had told her 
was a reasonable value to place upon it (Joint App. 21, 
52) The appellants at this time declined to pay her this 
relatively small sum, but stated they were willing to pay her 
“what it had cost her to buy the property in”, bearing in 
mind that the Shaver homeplace and other properties mors 
valuable than the land here involved were also being sold 
and the protection of which was the primary object of Mrs. 
Shaver’s journey to West Virginia. (Joint App. 43, 46-47) 
From 1940 to 1945, Mr. Mollohan continued to collect the 
rents, and pay the taxes, and he rendered quarterly ac¬ 
counts to each of the co-owners, including the appellee. 
(Joint App. 26-36, 54, 55) The appellee admits that she 
received these statements and the checks for her share, 
which Mr. Mollohan regularly sent her until late in 1945. 
(Joint App. 54) In October of that year, the appellee pro¬ 
cured from the lessee a new lease of these lands with herself 
as sole lessor. (Joint App. 17) It was then that the other 
co-owners, through Mr. Mollohan, made formal demand for 
a conveyance and offered to pay her what she demanded. 
(Joint App. 16,26) She refused. This suit was begun with¬ 
in about six months thereafter. (Joint App. 22) 

There was a conflict in the evidence in only two respects, 
namely, what occurred at and immediately after the family 
conference in April, 1940, and whether Mr. Mollohan or Mrs. 
Shaver paid the taxes on the property during the period 
1940-1945. With respect to the first issue, the trial judge, 
in his Findings of Fact, took the position that the issue is 
immaterial and made no finding whatever. (Joint App. 20). 
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We are disposed to agree that the issue is not material, since 
it is clear that the appellee did go to West Virginia and 
there is no evidence whatever that she put any of her co- 
tenants on notice that she would not protect their interests. 
With respect to the issue as to who paid the taxes on the 
land from 1940 to 1945, the court again made no finding and 
the appellee on the witness stand acknowledged that the tax 
receipts (Exhibits 8 a-d, Joint App. 33-36) from Mr. Mol- 
lohan’s papers (Joint App. 55) were for the same property 
that is involved in this litigation. (Joint App. 54) 

Upon these facts, the trial judge decided that the plain¬ 
tiffs had been guilty of laches and on that ground only, de¬ 
nied the relief prayed and dismissed the complaint. (Joint 
App. 22) 

STATEMENT OF POINTS ON APPEAL 

1. The Court erred in entering judgment for the defen¬ 
dant 

2. The Court erred in finding for the defendant. 

3. The judgment of the Court was contrary to law. 

4. The judgment of the Court was contrary to the evi¬ 
dence. 

5. The findings of fact and conclusions of law were con¬ 
trary to the evidence, and contrary to law. 

6. The Court erred in finding and holding that the plain¬ 
tiffs had been guilty of laches, and in finding and holding 
that the plaintiffs were not, as a result thereof, entitled to 
maintain this action. 

7. The Court erred in failing to be bound by the pre¬ 
trial stipulation, and the order of the Court on pre-trial 
proceedings. 

8. The Court erred in admitting evidence and testimony 
relating to the payment of taxes on the property in contro¬ 
versy notwithstanding the pre-trial stipulations and the op- 
der of the Court on the pre-trial proceedings. 
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9. The Court erred in failing to find and hold that the de¬ 
fendant holds legal title to the property described in the 
amended complaint as a constructive trustee for herself and 
the plaintiffs as tenants in common, subject only to her right 
to reimbursement for any actual expenses incurred by her 
in procuring said title. 

10. The Court erred in failing to find and hold that the 
plaintiffs were not guilty of laches in failing to bring this 
action since the evidence was uncontradicted that they in 
common with the defendant, through their agent, E. W. Mol- 
lohan, Sr., were all receiving the rents and paying taxes on 
the property described in the amended complaint until at 
least October, 1945, within less than 1 year before this com¬ 
plaint was filed, and during said time the property was al¬ 
ways rented under a lease which had not by its terms ex¬ 
pired. 

11. The Court erred in failing to find and hold that the 
/l# plaintiffs were entitled to a decree in accordance with the 
1 prayers of the amended complaint. 

12. The Court erred in failing to find and hold that defen¬ 
dant, as purchaser at a judicial sale, was required to satisfy 
the judgment debt first out of property subject to the judg¬ 
ment in which the judgment debtor, one M. R. Shaves, and 
said defendant had a beneficial interest, before she could 
subject the plaintiffs’ property to payment of said judg¬ 
ment debt; and in failing to find and hold that upon her fail¬ 
ure to show she had first resorted to said property in which 
she and the judgment debtor had a beneficial interest, she 
was not entitled to demand any reimbursement from the 
plaintiffs as a condition to conveying to them their interest 
in the property described in the amended complaint. 

SUMMARY OF ARGUMENT 

There is only one question of law to be decided, namely, 
whether the appellants have been guilty of laches. All other 
questions were properly decided adverse to appellee by the 
court below. 
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Prior to March, 1940, the parties were tenants in com¬ 
mon with equal rights. In that year the appellee acquired a 
legal title adverse to her co-tenants, but took no unequivo¬ 
cal action against their rights until 1945. The suit was filed 
in 1946. Under such circumstances, appellants assert there 
was no sufficient basis for a finding of laches in view of (1) 
absence of any evidence of a change of position on the part 
of appellee which adversely affected her, (2) satisfactory 
explanation of delay, if any, (3) the relation of trust exist¬ 
ing between tenants in common, and (4) the family relation 
of all parties involved. 

ARGUMENT 

No questions remain but that of laches. 

It is an elementary principle that the purchase of an out¬ 
standing title by one tenant in common inures to the benefit 
of his cotenants, there being a relation of trust and con¬ 
fidence between them. Turner v. Sawyer, 150 U. S. 578, 37 
L. ed. 1189, 14 S. Ct. 192; Rothwell v. Dewees, 67 U. S. (2 
Black) 613, 17 L. ed. 309; Waters v. Kopp, 34 App. D. C. 
575; Cecil v. Clark, 44 W. Va. 659; Felix v. Patrick, 145 U. S. 
317, 36 L. ed. 719. 

At one time in the court below, the appellee asserted that 
the foregoing rule had no application to a purchase by one 
of several cotenants at a foreclosure of a superior lien, on 
the premise that such was the rule stated in Starkweather 
v. Jenner, 216 U. S. 524, 54 L. ed. 602. The case does not 
so hold, and its facts are materially different than those in 
the case at bar; but, in any event, the law of West Virginia 
(which applies, see Restatement of Conflict of Laws, Sec¬ 
tion 241, Page 236) is to the contrary. Gilchrist v. Beswick, 
33 W. Va. 168, 10 S. E. 371; Reed v. Bachman, 61 W. Va. 
452, 57 S. E. 769. 

This court has authority to order the conveyance of land 
in another state. Mandley v. Backer, 73 App. D. C. 412,121 
F. 2d 875. This case is also authority that the Statute of 
Frauds is no defense in such a case as this one. And, in our 
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view, the question whether there was an express oral agree¬ 
ment to convey is no longer material. 

The! facts do not justify a finding of laches. 

In 1940, the parties were cotenants of the land here in¬ 
volved. The appellee purchased the property in her own 
name in that year, at a sale resulting from an execution on 
a judgment against the appellee’s brother-in-law who never 
had any interest in the property involved in this action. 
This sale included not only the land involved in this case, 
but two other properties, in which the appellants had no 
interest but in which appellee and her brother-in-law did 
have an interest. She paid more than $1200 for the three 
properties, and fixed the full value of the lands here in¬ 
volved at only $100. (Joint App. 52) When she took title 
at the judgment sale, she became subrogated to the rights of 
the judgment creditor. He would have been obliged, under 
the principle of marshaling of assets, to resort, in the in¬ 
verse order of alienation, to the Shaver property first since 
his judgment debtor, Mr. M. E. Shaver, had a beneficial in¬ 
terest in that property and none in the land involved herein. 
The appellee’s rights were of course no greater. There¬ 
fore, when she returned and demanded that her cotenants 
share the “expense” by paying her the full value of their 
land, they properly questioned her right so to do. National 
Savings Bank of the District of Columbia v. Creswell, 100 
U. S. 630, 25 L. ed. 713; 35 Am. Jur. 409, Marshaling Assets 
and Securities, Sec. 38. 

Thereafter, however, the appellee did not forthrightly 
assert that she was the owner-of the land and the appellants 
were not. She continued, at least until October, 1945, to 
recognize the appellants’ rights to rents each quarter of 
each year (See Exhibits 7a-7i, Joint App. 26-32) and ac¬ 
cepted an accounting from her brother as the agent for all 
of her cotenants. Her brother paid the taxes from year to 
year (Exhibits 8a-8d, Joint App. 33-36) and she received 
notices and accounts from him clearly apprising her of 
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those facts. There is no evidence that she once denied his 
right either to collect rents or to pay the taxes. When, in 
1943, her brother told her he was negotiating new leases, 
she made no complaint. (Joint App. 30) It was not until 
1945, when she procured a lease for herself individually, 
that appellee actually took any unequivocal act. This suit 
was begun immediately thereafter. These facts do not 
show, even possibly, laches on the part of appellants. 

It would be a vain and fruitless thing to dwell here upon 
the general principles of the doctrine of laches, but there is 
one rule which seems clearly applicable to the case at bar: 
Where the period of limitations has not run upon the en¬ 
forcement of a right if the action were at law (the West 
Virginia statutory period of limitations with respect to ac¬ 
tions for the recovery of lands is ten years, c. 55, art. 2, 
sec. 1, Michie’s W. Va. Code, 1943) relief will not be denied 
on the grounds of laches by reason of lapse of time alone. 
There must be some special injury or change of position on 
the part of him who asserts the defense of laches. Galliher 
v. Cadwell, 145 U. S. 368, 36 L. ed. 738, 740; U. S. ex rel. 
Givens v. Work, 56 App. D. C. 330,13 F. 2d 302; George v. 
Ford, 36 App. D. C. 315. In the case last cited, the court 
said, at p. 333: 

“To bar relief against actual fraud, laches must not 
only consist of delay, but of delay that has worked a 
disadvantage to the opposing party. If there have 
been, in the meantime, no change of title, no great rise 
in the value of the property, no loss of material evi¬ 
dence, in general, no intervention of substantial equi¬ 
ties, it is not of controlling importance that a right shall 
have been pressed with promptness.” 

See also 19 Am. Jur. 346, Equity, sec. 501. 

The appellants assert that they did not delay their action, 
since there was no real cause for bringing an action until 
December of 1945. But, even if the cause be deemed to have 
accrued in 1940, the reason for the delay is explainable: it 
was a family matter, where the parties were reluctant to be¬ 
gin an action until they were compelled to do so. In the 



face of such an explanation, there is no laches. Van Senden 
v. O’Brien, 61 App. D. C. 137, 141; Walker v. Mclntire, 41 
App. D. C. 380, 383; 19 Am. Jwr. 347, Equity, Sec. 502; and 
in the case of Horton v. Horton, et oil, 63 App. D. C. 375, 72 
F. 2d 831, this Court in a per curiam opinion said: 

“In our opinion, the averments of the bill do not 
show that p laint iff’s cause is defeated by laches, for it 
did not fully arise until in the year 1932. Moreover, in 
considering questions of laches, the utmost leniency is 
manifested by the courts where it appears that the de¬ 
lay is due to the intimate personal relations existing 
between the parties and the high degree of confidence 
reposed by one in another. In such case, and especially 
where the family relation exists, the same degree of 
diligence is seldom required (10 R. C. L. 403).” 

Also see Annotation, “Right of cotenant to acquire and as¬ 
sert adverse title or interest against other cotenants—Effect 
of delag before asserting right to share in benefit of pur¬ 
chase; laches”, 54 A.L.B. 910 et seq. Also, 14 Am. Jwr. 
158-9, Cotenants, Sec. 92. 

CONCLUSION 

To hold that appellants were guilty of laches in a case like 
the one at bar, this court would discourage cool-headed de¬ 
lay, where no harm is done, and where time might avoid 
unpleasant intra-family litigation. 

Respectfully submitted, 

Thomas S. Jackson, 

. Edison W. Mohlohan, Jr., 

George Johannes, 

Attorneys for Appellants. 
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District of Columbia. 


JOINT APPENDIX. 


PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

94 Filed Oct 30 1946 

Civil Action No. 36210 

Irene W. Major, Plaintiff 
v. 

Anna M. Shaver, Defendant 

E. W. Mollohan, Jr., Esquire, Attorney for Plaintiff . 
Leslie C. Garnett, Esquire, Attorney for Defendant. 

Memorandum 

The complaint alleges the following facts: 

Jane C. Mollohan, deceased, left a will in which she pro¬ 
vided that the “balance ’’ of her property, real and per¬ 
sonal, after the payment of several general pecuniary lega¬ 
cies, was “to be divided equally among my five children”, 
who survived her, are plaintiff, defendant, Rebecca M. 
Shawver, Allen Mollohan, now deceased, and Edison W. 
Mollohan, Sr., now deceased. 

Her estate consisted in part of land in West Virginia. 
It had been sold for taxes. After her death the five chil¬ 
dren agreed that defendant should make arrangements to 
redeem the land from the tax sale, for the benefit of all. 
Defendant arranged for the redemption of the land, and 
engaged one M. R. Shaver to handle the details. He later 
caused the land to be deeded to himself and thereafter he 
deeded it to plaintiff, defendant, Rebecca M. Shawver, and 
Edison W. Mollohan, Sr. Later it “was foreclosed upon 
by reason of a lien or judgment having been obtained 
against the said M. R. Shaver.” 

Thereafter, plaintiff, Edison W. Mollohan, Sr., and Re¬ 
becca M. Shawver agreed with defendant that she should 
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go to West Virginia and endeavor to clear the title for the 
benefit of all. This she did, but unlawfully and in breach of 
her agreement ordered the land placed in her own name and 
has refused to deed to the plaintiff and others their rightful 
share therein. 

95 Defendant has moved to dismiss on the ground 
that the complaint fails to state a claim against the 
defendant upon which relief can be granted, and in support 
thereof cites Section 12-302, D. C. Code 1940, being that 
part of the statute of frauds which provides that no action 
shall be brought upon any contract or sale of lands or any 
interest in them, unless the agreement upon which such 
action shall be brought shall be in writing. Another ground 
for her motion to dismiss is plaintiff’s alleged failure to 
join in this action indispensable parties. 

In my opinion, on this state of facts, the defendant holds 
all but her own share of the land in question, charged with 
a constructive trust for plaintiff, her sister Rebecca M. 
Shawver, and the heirs at law or devises of her two de¬ 
ceased brothers. Plaintiff therefore is not foreclosed from 
recovery by the statute of frauds. Mwruttey v. Backer, 73 
App. D. C. 412; Waters v. Kopp, 34 App. D. C. 575, 581. 

In respect of the second ground for dismissal, namely, 
the alleged failure to join indispensable parties, Rule 19 
F. R. C. P., under the heading 1 * Necessary Joinder,” pro¬ 
vides only that “persons having a joint interest shall be 
made parties.” Plaintiff, her sister Rebecca M. Shawver, 
and the heirs or devisees of her deceased brothers do not 
have a “joint” interest in the land, but are tenants in com¬ 
mon. C. 36, Art. 1, Sec. 9-20, Michie’s West Virginia Code 
1943. There is therefore no failure of compliance with the 
rules respecting necessary joinder of parties. Moreover, 
a judgment can be entered, if plaintiff sustains the aver¬ 
ments of her complaint, compelling defendant to convey to 
plaintiff an undivided one-fifth interest in the land and a 
one-fifth interest in the net rents and profits upon condition 
that plaintiff reimburse defendant, if the equities require 



it, for one-fifth of the cost of “clearing the title.” Snch a 
judgment would not affect the interests of plaintiff’s co- 
tenants or leave the controversy in such a condition that 
final termination would be wholly inconsistent with 
96 equity and good conscience. Ducker v. Butler, 70 
App. D. C. 103; Green v. Brophy, 71 App. D. C. 299. 
While, of course, it would be desirable that plaintiff’s 
sister Rebecca M. Shawver and the heirs or divisees of her s 
deceased brothers be made parties in order that there might 
be a termination of this controversy in one proceeding, it 
seems to me clear, for the reasons above stated, that failure 
to join them as parties is not fatal to the plaintiff’s claim. 

I am therefore of the opinion that defendant’s motion to 
dismiss should be denied. Counsel will prepare and sub¬ 
mit, on notice, appropriate order. 

David A. Pine, 

Justice . 

October 30,1946 


97 Filed May 14 1947 

Memo Opinion on Motion for Summary Judgment 

It would appear from admitted or undisputed allegations 
that defendant had title to the land described in the com¬ 
plaint as co-tenant with plaintiff and others by reason of 
the will as also the conveyance by M. R. Shaver at de¬ 
fendant’s direction. Therefore when she removed the cloud 
upon their title, caused by the judgment against M. R. 
Shaver attaching when he held temporary title incident to 
redemption of the land from the tax sale, she must be held 
to have done so for the common benefit of all, upon the old 
established principle that where tenants in common hold 
under an imperfect title and one buys in the outstanding 
title, such purchase will inure to their common benefit upon 
contribution being made to repay the purchase costs. Roth- 
well v. DeWees, 67 U. S. 613, 618. Hence there seems to 
be no disputed issue on this particular question. 

However, the bill fails to show any offer of contribution. 
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although asking for conveyance and accounting to and for 
all the co-tenants, notwithstanding only one appears as a 
plaintiff. The court cannot extend relief to those who are 
not complaining; nor can the plaintiff ask equitable 
98 relief without offering to do equity. Moreover, the 
answer advances laches as a defense. This raises 
an issue of fact which cannot be decided upon the present 
record. 

Motion for summary judgment will be denied. 

May 14th, 1947. 

James M. Pboctor 
Justice 


99 Filed Aug 29 1947 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Civil Court 
Civil Action No. 36,210 

Irene W. Major, 613 Great Falls Street, Falls Church, 

Virginia, 

Rebecca M. Shawver, 3921 Locust Avenue, 

Long Beach 7, California, 

Margaret L. Mollohan, 1011 H Street, N. W., 
Washington, D. C., 

Minnie B. Mollohan, Mansfield, Ohio, 

Edith Mollohan, Mansfield, Ohio, 

Anna L. Mollohan, Mansfield, Ohio, 

Marie Mollohan, Mansfield, Ohio, 

Irma C. O’Brien, Mansfield, Ohio, 

Virginia G. Hakbaugh, Mansfield, Ohio, 

Plaintiffs y 
v. 

Anna M. Shaver, Loudon Apartments, 314 East Capitol 
Street, Washington, D. C., 

Defendant. 
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Amended and Intervenors’ Complaint 

(For cun Accounting and Mandatory Injunction ) 

The amended complaint of the Plaintiff, Irene W. Major, 
and the complaint of the Intervenors, Rebecca M. Shawver, 
Margaret L. Mollohan, Minnie B. Mollohan, Edith Mol- 
lohan, Anna L. Mollohan, Marie Mollohan, IrIma C. 
O’Brien and Virginia G. Harraugh, in the above captioned 
cause respectfully represents to this Honorable Court as 
follows: 

100 1. That Rebecca M. Shawver is a citizen of the 

United States and a resident of Long Beach, Cali¬ 
fornia, and brings this action in her own right as will more 
particularly hereinafter appear. 

2. That Margaret L. Mollohan is a citizen of the United 
States and a resident of the District of Columbia, and brings 
this action in her own right as will more particularly here¬ 
inafter appear. 

3. That Minnie B. Mollohan is a citizen of the United 
States and a resident of Mansfield, Ohio, and brings this 
action in her own right as will more particularly hereinafter 
appear. 

4. That Edith Mollohan is a citizen of the United States 
and a resident of Mansfield, Ohio, and brings this action in 
her own right as will more particularly hereinafter appear. 

5. That Anna L. Mollohan is a citizen of the United 
States and a resident of Mansfield, Ohio, and brings this 
action in her own right as will more particularly herein¬ 
after appear. 

6. That Marie Mollohan is a citizen of the United States 
and a resident of Mansfield, Ohio, and brings this action in 
her own right as will more particularly hereinafter appear. 

7. That Irma C. O’Brien is a citizen of the United States 
and a resident of Mansfield, Ohio, and brings this action 
in her own right as will more particularly hereinafter ap¬ 
pear. 

8. That Virginia G. Harbatjgh is a citizen of the United 
States and a resident of Mansfield, Ohio, and brings this 
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action in her own right as will more particularly herein¬ 
after appear. 

9. That the Defendant, Anna M. Shaver, is a citizen of 
the United States, a resident of the District of Columbia 
and is sued in her own right as will more particularly here¬ 
inafter appear. 

10. That jurisdiction is founded on Title 11, Section 306 
of the District of Columbia Code, 1940 Edition. 

11. That one Jane C. Mollohan, now deceased, left a 
last will and testament dated January 16, 1931, a 

101 copy of which has heretofore been filed in this action; 

that said Jane C. Mollohan left surviving as sole 
heirs at law and next of kin the Plaintiff, Irene W. Major, 
the Defendant, Anna M. Shaver, and the Intervenor, Ret- 
beoca M. Shawver, all daughters; and Allen Mollohan 
and Edison W. Mollohan, Sr., her sons, both of whom are 
now deceased; that under the said will the decedent, Jane 
C. Mollohan, devised all of her real estate and all and 
every interest therein, share and share alike as tenants in 
common, to her foregoing named children. 

12. That Edison W . Mollohan, Sr., died on the 28th day 
of May, 1946, leaving a last will and testament wherein he 
left unto his wife, the Intervenor Margaret L. Mollohan, 
all of his property and estate of whatever kind or descrip¬ 
tion. 

13. That Allen Mollohan died intestate on the 13th day 
of August, 1931, leaving as his sole heirs at law and next of 
kin his widow, the Intervenor Minnie B. Mollohan, and his 
daughters, the Intervenors Edith Mollohan, Anna L. Mol¬ 
lohan, Marie Mollohan, Irma C. O’Brien and Virginia Q-. 
Harbaugh. 

14. That prior to the death of said Jane C. Mollohan, a 
part of the aforesaid real estate consisting of approxi¬ 
mately thirty and one-half acres of land, known and de¬ 
scribed as follows: 

“Beginning at a Chestnut Oak on a knob, a corner to the 
original and to lot No. 3, and with a line of same. N. 40 W 
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173 poles to a stone and pointers in original line, and with 
the same S 49M> W 28 poles to a stone and pointers in said 
line; thence S 40 E 175 poles to a stone and pointers in the 
outside line and with same N 61 E 17 poles to a white lynn; 
thence N 32 E 14 poles to the beginning, containing 30 Yz 
acres of Coal, Oil and Gas, and being the same Coal, Oil 
and Gas, in and under Lot No. 4 of the Starkey land as 
partitioned March 14th, 1908 and being the same Coal Oil 
and Gas deeded to the said M. R. Shaver by E. W. Hefner 
Clerk of the County Court of Braxton County, W. Va. by 
deed made the 10th day of August 1932, and of record in 
the office of the Clerk of the County Court of Braxton 
County, W. Va. in Deed Book 150 at page 387, to which ref¬ 
erence is here made for a more complete description”; 
located in Braxton County, West Virginia, was, through 
inadvertence and excusable neglect, sold for taxes. That 
shortly prior to the date of her death, the said Jane C. 
Mollohan had taken steps seeking redemption of the said 
land, and that after her death it was mutually under- 
102 stood and agreed by and between Plaintiff, Irene W. 

Major, and Defendant herein, and other of the afore¬ 
said children of the said Jane C. Mollohan, that the Defen¬ 
dant, Anna M. Shaver, should go to Braxton County, West 
Virginia, and make final arrangements to redeem said land 
from the said tax sale for the benefit of all said children. 

That thereafter the said Defendant, Anna M. Shaver, 
did go to West Virginia and arrange for the redemption 
of said land from said tax sale, and engaged one M. R. 
Shaver to handle the details of said redemption; that the 
said M. R. Shaver arranged and did procure a redemption 
of said land from said Tax sale, and in consummation 
thereof said M. R. Shaver caused said land to be deeded to 
him, and did thereafter, by deed dated August 23, 1932, 
convey said land to said Edison W. Mollohan, Sr., Anna 
M. Shaver, Rebecca M. Shawver and Irene W. Major. 

That sometime thereafter the aforesaid land was fore¬ 
closed upon by reason of a lien or judgment having been 



obtained against the said M. R. Shaver by a party or par¬ 
ties unknown to the Plaintiff and the Intervenors; that the 
Plaintiff, Irene W. Major, and Edison W. Moelohan, Sr., 
and the Intervenor, Rebecca M. Shawver agreed with the 
Defendant, Anna M. Shaver, that she should go to Braxton 
County, West Virginia, and endeavor to clear the title to 
the said land for the benefit of all. 

That thereafter the said Defendant, Anna M. Shaver, did 
go to Braxton County, West Virginia, and arranged to clear 
the title to said land, but unlawfully, and in breach of her 
agreement as aforesaid, ordered and arranged to have said 
land placed in her sole name on the land records of Braxton 
County, State of West Virginia; that said land now is in 
the sole name of said Anna M. Shaver in said land records 
of Braxton County, West Virginia. 

15. That the Defendant, Anna M. Shaver, after acquir¬ 
ing title in her sole name as aforesaid, did at divers times 
between October, 1940, and July, 1946, promise to convey 
to the rightful parties their interest in said land, and that 

on or about, to wit, December, 1945, or January, 1946, 
103 upon being pressed to convey said interests, the De¬ 
fendant damanded payment of $75.00 as a condition 
precedent for her so doing, and upon being offered said 
sum by the Plaintiff, Irene W. Major, the Intervenor, Re¬ 
becca M. Shawver, and Edison W. Moelohan, Sr., now de¬ 
ceased, the Defendant again failed to convey as promised. 
That in the latter part of July, 1946, the Defendant for the 
first time absolutely refused to convey the interest of any 
of the parties rightfully entitled thereto. 

16. The Plaintiff and the Intervenors deny that the De¬ 
fendant is entitled to the aforesaid sum of $75.00 as de¬ 
manded as aforesaid by the Defendant, but in order to avoid 
litigation the Plaintiff, Irene W. Major, the Intervenor, 
Rebecca M. Shawver, and Edison W. Moelohan, Sr, now 
deceased, offered to pay said sum; and that the Plaintiff 
and the Intervenors in July, 1946, offered to pay said sum 
and have ever since been and are now willing and able and 
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hereby again offer to pay said sum, or any other sum that 
may be rightfully and legally due to the Defendant. 

17. Intervenors are informed and therefore believe that 
an interest in the aforesaid land has been leased by the 
Defendant, although the amount of the income derived 
therefrom is unknown. 

Wherefore, premises considered, Intervenors and Plain¬ 
tiff 


PRAY 


1. That this Honorable Court order the Defendant, Anna 
M. Shaver, to render a full and true accounting unto the 
parties hereto of the income she has received incident to 
said land. 

2. That this Court order and direct the Defendant, Anna 
M. Shaver, to execute and deliver good and sufficient Deeds 
conveying to the Plaintiffs, Irene W. Major, Rebecca M. 
Shawveb, Margaret L. Moelohan, Minnie B. Moelohan, 
Edith Moelohan, Anna L. Moelohan, Marie Moleohan, 
Irma C. O’Brien and Virginia G. Haebatjgh, their rightful 
interest as hereinabove set forth in said land. 

3. That in the event the Defendant, Anna M. 
104 Shaver, is unable to or fails to comply with the order 
prayed for as aforesaid, this Court appoint a trustee 
and confer on said trustee power and authority to execute 
and deliver a Deed or Deeds as aforesaid. 

4. That counsel fees and suit costs be awarded all party 
plaintiffs. 

5. And for such other and further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 

E. W. Moelohan, Jr. 

Thomas S. Jackson 

Washington Loan & Trust Bldg. 

Washington 4, D. C. 

Attorneys for Plaintiffs 





105 Filed Sep. 25 1947 

Answer to Amended Complaint 

FXBST DEFENSE 

The amended complaint fails to state a claim against the 
defendant npon which relief can be granted. 

SECOND DEFENSE 

The action is barred by the Statute of Frauds. 

THIRD DEFENSE 

The defendant purchased the land set out in the amended 
complaint from a Special Commissioner of the Circuit 
Court of Braxton County, West Virginia under a decree of 
that court on the 11th day of March 1940, and has since held 
the same and paid taxes thereon. The plaintiffs are guilty 
of laches in that they awaited the death of Edison W. Mol- 
lohan Sr. before asserting any claim to said land. 

FOURTH DEFENSE 

1. The defendant denies that after the death of her 
mother, Jane C. Mollohan, and after the land in said com¬ 
plaint described had been sold for taxes that it was mutually 
understood and agreed by and between the defendant 

106 and the plaintiffs, Irene W. Major, and other of the 
children of the said Jane C. Mollohan that the de¬ 
fendant should go to Braxton County, West Virginia and 
make arrangements to redeem said land from the tax sale 
for the benefit of all of said children. On the contrary, the 
defendant says that the said tract of land was sold for taxes 
during the lifetime of her mother, and that the defendant, 
at her own cost and without agreement, redeemed the said 
land for her mother; that after the death of her mother 
and the deed therefor had been made to one M. B. Shaver, 
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the defendant, without reimbursement for her expenditures 
in this behalf, on August 23, 1932 had the said land con¬ 
veyed to Edison W. Mollohan Sr., Rebecca M. Shawver, 
Irene W. Major and this defendant, Anna M. Shaver, for 
which expenditures made in this behalf she has never been 
reimbursed. 

2. That in a creditors’ suit brought in the Circuit Court 
of Braxton County, West Virginia prior to the death of the 
said Edison W. Mollohan Sr., the said tract of land was 
sold by a decree in said cause entered on the 13th day of 
November, 1939 to satisfy a judgment against H. R. Shaver, 
who had taken title to said land in said tax proceedings; 
that the said tract of land was offered for sale together with 
two other tracts of land owned by said M. R. Shaver in said 
Chancery suit pending in the Circuit Court of Braxton 
County, West Virginia in which Lina Johnson was plaintiff 
and A. W. Berry and others defendants; that in said Chan¬ 
cery suit the following lands were offered for sale and sold 
as a whole: (1) a one half interest in a tract or parcel of 
land containing 76^4 acres, being the undivided half inter¬ 
est of M. R. Shaver in said land; (2) all the coal, oil and gas 
in the 30.57 acres here in question; (3) all the oil and gas 
in a tract or parcel of land containing 101.6 acres. 

The said three tracts of land were sold as a whole by the 
Commissioners of the Court on the 11th day of March 1940 
for the price of $1,231.; the defendant purchased these sev¬ 
eral tracts of land at said price and executed for the bal¬ 
ance of the purchase price three several notes of $243, 
each bearing date on said 11th day of March 1940 
107 and payable in 6, 12 and 18 months after date with 
interest; these several notes were fully paid off and 
discharged and a deed executed to this defendant for these 
several parcels of land on the 14th day of September, 1940. 

The defendant denies that any agreement existed between 
her and the other children of Jane C. Mollahan that she 
should go to Braxton County, West Virginia and clear the 
title of said land for the benefit of all of them; on the con- 
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trary, she avers that the other children of the said Jane 
C. Mollohan refused in any manner to join in the purchase 
of said land at the sale thereof by the Circuit Court of 
Braxton County, West Virginia, and denies that she pur¬ 
chased the same as tenant in common, since the tenancy in 
common had been destroyed by the conveyance of the said 
land to the debtor, M. R. Shaver, and by the sale by the 
court of said land to satisfy the debts of the said Shaver. 

3. The defendant denies that the sale of said land by the 
Circuit Court of Braxton County, West Virginia was for 
the purpose of clearing the title thereto, but was in pursu¬ 
ance of a creditors’ suit to subject the land to the debts of 
the said Shaver. The defendant further shows that her 
husband owned one half interest in the 76*4 acre tract sold 
at said creditors’ suit and that she went to West Virginia 
to protect her own undivided one-half interest in that tract 
of land and purchased the said tract of land described in 
said bill of complaint in her own right and for her own 
interest, and that neither the plaintiffs nor other of the 
heirs of Jane C. Mollohan had any shadow of interest in 
the purchase of the tracts of land sold by the Circuit Court 
of Braxton County, West Virginia. 

FIFTH DEFENSE 

Defendant denies that she ever promised to convey to the 
plaintiffs or any other parties the said tract of land de¬ 
scribed in the said complaint; denied that the plaintiffs 
or anyone for them ever offered to pay her any sum of 
money therefor, or to contribute in any way to the expenses 
incurred by the said defendant in either the tax deed 
108 to said land or in the purchase thereof in the sale by 
the Circuit Court of Braxton County, West Virginia, 
and on the contrary avers that the parties plaintiff consist¬ 
ently refused to participate in the defendant’s expenses or 
to have anything to do with the purchase of said land in 
the creditors’ suit aforesaid. 
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112 Filed May 211948 

Pretrial Proceedings 

Statement of Case: 

This is a suit to impress a constructive trust on certain 
coal, oil and gas rights or interests to land located in West 
Virginia, the legal title to which is held by the defendant, 
and for an accounting of the income from the lease of said 
rights or interests. 

The rights or interests in said land were originally de¬ 
vised by Jane C. Mollohan to her children. The plaintiffs 
and defendant are either children of or heirs at law of de¬ 
ceased children of the said Jane C. Mollohan. 

It is alleged by the plaintiffs that the rights or interests 
in the land involved were sold at a tax sale around 1932, and 
that it was thereafter agreed to by and between some of the 
plaintiffs and the defendant that the defendant should go to 
West Virginia and arrange to redeem said rights or inter¬ 
ests in the land from the tax sale for the benefit of alL The 
defendant admits that the rights or interests in the land 
were sold for taxes and admits that she went to West Vir¬ 
ginia and arranged to have the rights or interests in the 
land redeemed; she admits that one M. R. Shaver procured 
the redemption of the rights or interests in said land in his 
name under her instructions, and thereafter by Deed dated 
August 23rd, 1932, he conveyed said rights or interests in 
the land to the defendant and certain of the plaintiffs 

113 herein. However, the defendant denies that there 
was any agreement by her to redeem said rights or 

interests in the land by her for the benefit of all. 

That sometime after the said M. R. Shaver redeemed the 
rights or interests in the land from the tax sale, a party or 
parties unknown to the plaintiffs obtained a judgment 
against him and that on or about March of 1940 certain 
property of M. R. Shaver and the rights or interests in the 
land involved in this action were sold at a judicial sale in 
West Virgnia. Prior to this sale certain of the plaintiffs 
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alleged that they and the defendant agreed that the defen¬ 
dant should again go to West Virginia and arrange to pre¬ 
vent the sale of the rights or interests in the land involved 
in this action and thereby clear the record title. The de¬ 
fendant did go to West Virginia and arranged to and did 
buy in at the judicial sale of the rights or interests in the 
land involved in this action. That said rights or interests 
in the land were thereafter deeded to her and at the present 
time remain in her name alone. The defendant admits buy¬ 
ing the rights or interests in the land at the judicial sale, 
admits that the rights or interests in the land are in her 
name only, but denies that she agreed to clear the title for 
the benefit of all of them and denies that the plaintiffs now 
have any rights or interests in the land. 

The plaintiffs allege that the defendant upon demand 
agreed to convey to them their rights or interests in the 
land upon receipt of Seventy Five Dollars ($75.00), but 
that thereafter, despite being offered said sum, the defen¬ 
dant changed her mind and refused to convey. The defen¬ 
dant denies this allegation. 

The defendant denies that she made any endeavor to 
clear the title to the rights or interests in the land involved 
in this proceeding for the benefit of all of the parties hereto, 
but claims that she bought the said rights or inter- 
114 ests in said land at said partition sale in order to 
protect her interest in certain other land not involved 
in this proceeding which was sold at the same time at said 
judicial sale. 

The plaintiffs take the position that they are entitled to 
judgment and the conveyance of their rights or interests in 
this land by virtue of (a) the defendants agreement as 
aforesaid and (b) that irrespective of said agreement they 
are entitled to a conveyance of their rights or interests 
under the principle of law that where a tenant in common 
purchases the outstanding title to land such a purchase in¬ 
ures to the benefit of all of the co-tenants. 
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The defendant contends (1) that an action to enforce any- 
alleged verbal promise to convey land is barred by the 
Statute of Frauds, (2) that the plaintiffs are guilty of 
laches in waiting six years before commencing this action, 
(3) that the judicial sale of the rights or interests in said 
land was made in the name of M. R. Shaver and was not a 
judicial sale of rights or interests in land held in common 
by the plaintiffs and the defendant and (4) that she pur¬ 
chased these rights or interests at judicial sale for her own 
ownership and at her own expense and after the plaintiffs 
had refused to participate in said purchase. 

Stipulations 

By agreement of counsel for the respective parties, pres¬ 
ent in Court, it is ordered that the subsequent course of this 
action shall be governed by the following stipulations un¬ 
less modified by the Court to prevent injustice. 

The defendant admits receiving through the mail a letter 
written by Edison W. Mollohan, Sr., dated April 3, 1946, 
addressed to the defendant and signed “Ed/’ the original 
of which or a copy thereof initialed by the pretrial justice 
shall be admitted in evidence without formal proof. 

A Deed initialed by the pretrial Justice dated the 
115 23rd day of August, 1932, executed by M. R. Shaver 
and conveying the rights or interests in the land in¬ 
volved in this action to certain of the plaintiffs shall be ad¬ 
mitted in evidence without formal proof and is admitted 
by all the parties hereto to be a Deed of the rights or inter¬ 
ests in the land involved in his action. 

That a photostatic copy of a lease initialed by the pre¬ 
trial Justice dated the 8th day of February, 1938, by and 
between certain of the parties to this action and the Hope 
Natural Gas Company is a true copy of the original and 
shall be admitted in evidence without formal proof. All 
of the parties hereto agree that it was a lease of the rights 
or interests in the land involved in this proceeding and the 
defendant admits that she signed said lease. 
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That a photostatic copy of a lease initialed by the pre¬ 
trial Justice dated the day of October, 1945, by and 
between the defendant and the Hope Natural Gas Com¬ 
pany is a true copy of the original and shall be admitted 
in evidence without formal proof. All of the parties admit 
that this is a lease of the rights or interests in the land in¬ 
volved in this proceeding, and they further admit that this 
lease supercedes and cancels the aforesaid lease of Febru¬ 
ary 8, 1938, and the defendant admits that she signed this 
lease. 


Attorneys authorized to Act: 

E W Mollohan, Jb. 

Atty. for Plaintiff. 

Samuel Beach 
Atty. for Defendant. 

H A ScHWEINHAUT 
Pretrial Justice. 

116 Stipulations: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed by 
the following stipulations unless modified by the Court to 
prevent manifest injustice: 

Defendant admits that the land involved in this proceed¬ 
ing was under lease from Feb. 8, 1938 until approximately 
Oct. 25,1945 and that the rentals were collected by Edison 
W. Mollohan, Sr. as agent for the parties and that the taxes 
were paid by him out of said rentals. 

Defendant agrees to procure the deposition of Van B. 
Hall of Sutton, W. Va. and further agrees to pay the costs 
thereof including a reasonable counsel’s fee for plaintiffs’ 
attorney. 

Dated May 10,1948. 





18 


Remarks of Pretrial Justice for consideration of Trial 
Justice.: 

Attorneys authorized to act: 

E W Mollohan, Jb. 

Plaintiff 

Samuel Beach 
Defendant 

H A SCHWEINHAUT 
Pre-trial Justice 


117 Filed Mar 9 1949 

Findings of Fact 

1. Jane C. Mollohan died leaving a will devising the oil 
and gas rights on 30% acres of land in controversy to her 
five children. Two of these children and the successors in 
interest of two others are plaintiffs and the other child is 
the defendant herein. 

2. The oil and gas rights on the land in controversy were 
sold at a tax sale and redeemed by the defendant for her 
mother. The tax deed, however, was executed to one M. R. 
Shaver, who immediately reconveyed the land to the chil¬ 
dren of Jane C. Mollohan. 

3. Thereafter, a creditors’ suit was brought in the Cir¬ 
cuit Court of Braxton County, West Virginia, to subject 
these oil and gas rights, together with four other tracts of 
land, to the lien of a judgment against M. R. Shaver, who 
had held the legal title. 

Pursuant to a decree of the Circuit Court of Braxton 
County, West Virginia, these various tracts of land were 
advertised to be sold to satisfy this judgment and were sold 
at public auction by a Special Commissioner of the Court 
on the 11th day of March, 1940 and were purchased at pub¬ 
lic auction by the defendant as a whole, and a deed was exe¬ 
cuted to her on the 14th day of September, 1940, conveying 
the legal title. 
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4. This action was instituted August 8, 1946, more than 
six years after the defendant purchased the property at 
public auction and after the death of Edison W. Mollohan, 
Sr., one of the tenants in common, praying that the defen¬ 
dant render an accounting of the income from said land and 
the Court direct the defendant to execute and deliver a good 

and sufficient deed conveying to the plaintiffs their 
118 claimed undivided interest in said land, or for the 
appointment of a trustee to execute and deliver such 
a deed. 

5. The amended and intervenors’ Complaint alleges: 

(1) That the defendant orally agreed to go to West Vir¬ 
ginia and “endeavor to clear the title to the land for the 
benefit of all, ,, the tenants in common, but breached said 
agreement and took title to the land solely in her own 
name; 

(2) That at divers times between October, 1940 and July, 
1946, the defendant promised to convey to the rightful par¬ 
ties their interest in said land, but in “July 1946, for the 
first time, absolutely refused to convey the interest of any 
of the parties rightfully entitled thereto.*’ 

6. The Answer pleads: 

(1) The Statute of Frauds; 

(2) The plaintiffs * laches; 

(3) A denial of a verbal agreement; 

(4) The purchase of the land at public auction under a 
decree of Court; and 

(5) A denial of any offer of payment and the refusal of 
the plaintiffs to participate in defendant’s expense in the 
purchase of the land. 

7. The evidence disclosed that the land was the subject 
of a judicial sale in March, 1940, as indicated by a published 
notice of sale appearing in the Braxton Times, indicating 
that the land would be sold on March 11,1940, the published 
notice containing a description of some five tracts of land, 
including the land in question. 
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Upon notice of this sale, the testimony introduced by the 
plaintiff is that the present plaintiff, Irene W. Major, ac¬ 
companied by other persons, called upon the defendant and 
had a conversation with the defendant as to who should go 
out and buy the property. 

The plaintiff testified she did not think their property 
should be sold for the obligation of Mr. Shaver, and ex¬ 
pressed the opinion that the homestead should be enough to 
pay Mr. Shaver’s indebtedness. 

There is then testimony concerning a collateral question 
as to whether the defendant did, or, as was controverted 
subsequently, did not indicate that she did not want title in 
her own name because the property might descend 
119 to her daughter, with whom she was not on good 
terms. The Court rejects from its consideration this 
aspect of the testimony since it seems somewhat imma¬ 
terial 

The defendant, as the Court will summarize hereafter, 
went to "West Virginia and obtained title to the tract of land 
in question. 

According to the plaintiff’s testimony, when the defen¬ 
dant returned to Washington, the defendant called the 
plaintiff on the telephone and offered to convey to her, her 
proportionate share in the property. The defendant then 
told the plaintiff that she could have her share for twenty- 
five dollars, or that they could have their share for twenty- 
five dollars. The plaintiff testified that the conveying of a 
portion of the property to plaintiff by defendant for 
twenty-five dollars was discussed a few months later. This 
witness testified to a conversation a few months later at 
which time the plaintiff said again that it was not right that 
their property had been sold for Shaver’s debts. On cross- 
examination the plaintiff testified that she did not refuse in 
1940, or thereafter, to pay the $25.00, but questioned the 
manner in which it had been arrived at, and testified she 
tendered the $25.00 in 1946. 
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The corroborating witness for the plaintiff is the plain¬ 
tiff’s daughter, Helen Major, who testified concerning the 
discussion between the plaintiff and the defendant. Helen 
Major testified that the subject of the discussion was the 
property in West Virginia. Later Helen Major testified 
that the discussion was as to who should go to West Vir¬ 
ginia and buy the property; that the discussion related to 
the Shaver homestead and to a thirty and a half acre tract 
which was mentioned. On cross-examination, on two occa¬ 
sions, this witness testified, in behalf of the plaintiff, that 
the discussion all related to the thirty-acre tract. 

The defendant testifies substantially that after a discus¬ 
sion as to who should go to purchase the land, or to exer¬ 
cise the purchase rights in behalf of the litigants, the de¬ 
fendant agreed to go after the plaintiffs refused to make 
the trip because of icy roads and possible impassability of 
the mountains. The defendant paid $500.00 by check, which 
has been admitted in evidence, and executed three notes 
totaling $649.56, which notes were subsequently dis- 
120 charged by checks totaling $649.56. 

The defendant testifies that upon her return to 
Washington, this being the Court points out, in March 1940, 
she called the plaintiff and told her that if she wanted her 
share, she could have it if she paid her share of the cost. 
She said the plaintiff told her she wasn’t going to put any 
more money in the property as it was never going to amount 
to anything. 

Some question was raised on cross-examination, as to 
how or what figure the defendant arrived at as to the value 
of the property, and the Court told her that a fair amount 
of the value of the property would be $100.00. This is ob¬ 
viously hearsay, but the Court emphasizes this testimony of 
the defendant because it corroborates the statement made 
by the plaintiff that the defendant offered to transfer to 
her her share of the property for $25.00 of the $100.00 
stated by the defendant to be full value, the $25.00 being the 
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apportionment of the fonr rights then existing in the prop¬ 
erty. 

It appears from the evidence that the defendant held the 
legal title to this property from 1940, that she offered on at 
least two occasions in 1940, or shortly thereafter, to convey 
a portion of the property to the plaintiff for twenty-five 
dollars which offer the plaintiff failed to accept stating that 
she did not intend to pnt further money into the property. 
The plaintiffs, in 1946, tendered twenty-five dollars as their 
portion or share of the cost of this property. The defen¬ 
dant refused to accept the offer and the plaintiffs bring this 
action for an accounting. 

Conclusions of Law 


The Court believes that on the basis of the facts in this 
case, the plaintiffs by their failure to exercise their rights 
in due course and by the plaintiff’s statement of non-inten¬ 
tion to pay her proportionate share of the cost, are guilty 
of laches which precludes them from their right in the prop¬ 
erty, and finds for the defendant. 


March 8,1949 


Edward A. Tamm 
*Judge 


121 Filed Mar 9 1949 

Order 

Upon consideration of the pleadings and the testimony 
of witnesses adduced in open Court, it is this 8th day of 
March, 1949, 

Ordered, that the defendant recover judgment with costs 
against the plaintiffs. 


Edward A. Tamm 
Judge 
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exhibits 

132 Plaintiffs Exhibit 3 

No. 51258 

Agreement, Made and entered into the 8th day of Febru¬ 
ary A. D. 1938, by and between E. W. Mollohan and Mar¬ 
garet L. Mollohan, his wife; Rebecca J. Shawver and Lu¬ 
ther L. Shawver, her husband; Irene W. Major and Albert 
S. Major, her husband; Anna M. Shaver and 0. B. Shaver, 
her husband; of Rockville County of Montgomery and State 
of Maryland, parties of the first part, hereinafter called the 
Lessor, and the Hope Natural Gas Company, a West Vir¬ 
ginia corporation, party of the second part, hereinafter 
called the Lessee. 

Witnesseth, That the Lessor in consideration of One 
Dollar in hand paid by the Lessee, receipt of which is here¬ 
by acknowledged, and of the covenants and agreements 
hereinafter contained, hereby grants and warrants gener¬ 
ally the title to all the oil and gas in and under, and grants, 
demises and leases with covenants of quiet possession, and 
of sole right to convey, all that certain tract of land herein¬ 
after described, for the sole and only purpose of operating 
for and producing oil and gas, together with rights of way 
and servitudes for pipe lines, telephone and telegraph lines, 
structures, plants, houses and buildings for employees, 
drips, tanks, stations, telephone, telegraph and electric 
power lines, houses for gates, meters and regulators, and 
all other rights and privileges necessary, incident to and 
convenient for the economic operation (including the drill¬ 
ing of wells) of this land alone and conjointly with neighbor¬ 
ing lands for oil and gas, with the right to use free oil, gas 
and water for such purposes and with the right of removing 
either during or after the term hereof all and any prop¬ 
erty and improvements placed or erected on the premises 
by lessee; also with the right of operating as one entire 
tract, or subdividing the premises situate in Otter District 
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Braxton County, and State of West Virginia, on the waters 
of Limestone Run bounded and described as follows: 

On the North by lands of C. F. Engel et al (W. P. Beam); 
Mollohan Heirs (J. E. Starkey Hrs.) On the East by lands 
of Mollohan Heirs (J. E. Starkey Hrs.) On the South by 
lands of U. S. Rollyson; Mollohan Heirs (S. M. Burbridge 
Hrs.) On the West by lands of Mollohan Heirs (S. M. Bur- 
bridge Hrs.) Containing 30 acres, more or less, reserving, 
however two hundred feet from the dwelling building now 
on the premises, on which no well shall he drilled by either 
party except by mutual consent. 

To have and to hold unto and for the use of the Lessee 
for the term of ten years from this date, and as long there¬ 
after as the said land is operated by the Lessee in the search 
for or production of oil or gas, with the extension of term 
by payment of rentals as hereinafter set forth. 

In Consideration of the Premises the said Lessee cove¬ 
nants and agrees: 

• ••••••••• 

The said Lessee covenants and agrees to pay a rental at 
the rate of Seven & 50/100 ($7.50) dollars quarterly in ad¬ 
vance, beginning in three months from this date, 
133 until a well is completed, or this lease surrendered; 

any rental paid for time beyond the date of comple¬ 
tion of a gas well shall be credited upon the first royalty 
due upon the same; upon the drilling of a well deemed by 
the Lessee unprofitable to operate, the Lessee may continue 
to hold the leased premises for such further term as the 
lessee may desire upon the payment of said rental, not ex¬ 
ceeding the term of five years after the expiration of the 
term above mentioned and as long thereafter as oil or gas 
is produced. 

All payments hereunder may be made direct to the Les¬ 
sor, or deposited to.credit or the credit of 

.respective heirs or assigns in. 

.. or by check payable and mailed to 
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E. W. Mollohan, Agent at Rockville Post Office, Montgom¬ 
ery County, State of Maryland, or in any of said methods 
to E. W. Mollohan who is hereby appointed agent to re¬ 
ceive and receipt for the same. 


All terms, conditions, limitations and covenants between 
the parties hereto shall extend to their respective heirs, 
successors, personal representatives and assigns. 

In Witness Whereof the parties to this agreement have 
hereunto set their hands and seals the day and year first 
above written. 


Witness : 


D. S. Cabuthers 

E. W. Mollohan 

[seal] 

D. S. Caruthers 

Margaret L. Mollohan 

[seal] 

D. S. Caruthers 

Anna M. Shaver 

[seal] 

D. S. Caruthers 

0. B. Shaver 

[seal] 

D. S. Caruthers 

Irene W. Major 

[seal] 

D. S. Caruthers 

Albert S. Major 

[seal] 

E. A. Bradluny 

Rebecca J. Shawver 

[seal] 

E. A. Bradluny 

Luther L. Shawver 

Hope Natural Gas Company, 
By G. G. Faulkey, 

[seal] 

1 

i 

1 

• • • 

Vice-President. 

• ••••< 

i • 
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140 Filed May 3 1949 

Plaintiff’s Exhibit 5 

April 3, 1946. 

Mrs. Anna M. Shaver, 

RFD Rockville, Maryland. 

Dear Anna: 

I have had np the matter of the 30 acres of Oil & Gas 
which you bought in at the sale by Van Hall and both Irene 
and Biddie are willing to pay you the sum of $25.00 each 
as you requested rather than lose their interest or have 
any litigation over the illegal sale of same at a later date. 
As you know, I told you some time ago that I was willing 
to give you the $25.00 on my part any time, therefore if you 
will kindly send me your deed from Hall for same which 
will give me the proper information I will prepare a deed 
which you can execute and upon its return to me I will pay 
you the sum of $75.00 in full settlement of the three inter¬ 
ests. 

Sincerely, 

ED. 


142 Filed May 3 1949 

Plaintiff’s Exhibit 7a 


Quarterly Oil 

Washington, February 3, 1940. 

& Gas Rental Checks. 

Pgh & W.Va. Gas Co., 

$ 33.00 

Pgh & W.Va. Gas Co., 

79.50 

Pgh & W.Va. Gas Co., 

9.38 

Hope Natural Gas Co., 

23.12 

Hope Natural Gas Co., 

11.63 

Hope Natural Gas Co., 

7.50 


$164.13 
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Disbursements. 


Check for Alvira Cutlip taxes 

5.95 

Check to Anna M. Shaver 

39.54 

Check to Irene W. Major 

39.54 

Check to Rebecca J. Shawver, 

39.54 

Check to E. W. Mollohan, 

39.56 


$164.13 


Alvira Cutlip owns an interest in the Steer Creek land and 
same was advertised for sale by Sheriff of Braxton County 
for non-payment of taxes and unless same was paid we 
would lose our one-half interest therein. I am going to try 
to collect this and other amounts paid for the Starkey heirs 
if possible. 

E. W. Mollohan 
Agent. 

143 Filed May 3 1949 

Plaintiff’s Exhibit 7b 

The Hotel Raleigh 
Washington, D. C. 

Nov 5 1940 
$164.13 

$9.92 
2.16 
5.08 

- 17.16 


Bal for distribution $146.97 


Anna Shaver 36.74 

Irene Major 36.74 

Rebecca Shawver 36.74 

E W Mollohan 36.75 

- $146.97 


Quarterly Oil & Gas Checks 
Less semi-annual W.Va. taxes 
Less Alvira Cutlip W.Va. taxes 
Less Fla. taxes 
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144 Filed May 3 1949 

Plaintiff’s Exhibit 7c 

May 2, 1941 

Quarterly Oil & Gas Rentals $164.13 

Less semi-annual taxes on same 9.92 


$154.21 


Check to 


L W. M. 

$38.55 

A. M. S. 

38.55 

R. J. S. 

38.55 

EWM 

38.56 


$154.21 


145 Filed May 3 1949 

Plaintiff’s Exhibit 7d 


Nov 5 ’41 

Quarterly Oil & Gas Checks Received $154.75 

Less semi-annual WVa taxes paid 8.55 

Balance $146.20 


Check Received for % of same $36.55 

Oil Co surrendered lease on seed 14 inch in 75 acres Weak 
Foods thereby reducing rentals $9.38. 

Treasurer Polk Co. Fla advises tax bills will not be ready 
before last of November and that we have until April to 
pay. 


E. W. Mollohan 
Agt. 
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146 Filed May 3 1949 

Plaintiff’s Exhibit 7e 


Feby 5 1942 


Oil & Gas Cks 

$154.75 

Less Fla taxes paid 

5.20 

Bal for distribution 

$149.55 

Anna Shaver 

37.38 

Irene Major 

37.38 

Rebecca Shawver 

37.38 

E. W. Mollohan 

37.38 

Postage 

.03 


$149.55 


147 Filed May 3 1949 

Plaintiff’s Exhibit 7f 


Oil & Gas Check Rentals Received 
Less W. Va. taxes 
Less Fla. taxes 

Less Amt, paid Auditor of W. Va. re¬ 
demption of Starkey heirs 1931 tax 


November 5, 1942. 

$154.75 

19.30 

5.66 

2.90 


Total 

27.86 

Net Amount for Distribution 

Check to Anna M. Shaver, 

$31.72 

Irene W. Major, 

31.72 

Rebecca Shawver, 

31.72 

E. W. Mollohan 

31.73 


27.86 


$126.89 


$126.89 
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148 Filed May 3 1949 

Plaintiff’s Exhibit 7 g 

Washington, November 15, 1943. 

Oil & Gas Checks Received $126.75 

(May $42.25, Sept. $42.75 & Nov. $42.75) 

Covering only Steer Creek land. 


Paid Out: 

Nov. 15, West Va. taxes including Advira 
Cutlip 30.5 A turned delinquent and 
adv. for sale 25.16 

Nov. 15, Florida taxes 4.72 

Nov. 15, Balance on hand for distribution 96.87 


$126.75 


Nov. 16, 

Check, Anna M. Shaver $24.21 

Check, Irene W. Major 24.21 

Check, R. J. Shawver 24.21 

Check, E. W. Mollohan 24.21 

Postage to balance .03 


$96.87 


P. S. 

Last spring as I advised yon all leases were surrendered 
and formal releases duly executed were sent to me. Re¬ 
cently an Agent of Hope Gas Co. came to Washington to 
see me and said they had not intended to give up the Steer 
Creek land and wanted to release same I had not had re¬ 
leases recorded at Sutton, therefore, I told him if they 
would pay back rental from date of cancellation I would 
return releases to them leaving old leases in effect and they 
accepted. I rather believe from talk with this man that 
some development is anticipated in the Steer Creek neigh- 
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borhood. I am also informed that some testing was made 
at Mill Creek which caused the cancellation of those leases. 

E. W. Mollohan. 


149 Filed May 3 1949 

Plaintiffs Exhibit 7h 


Washington, November 6, 1944. 
Statement. 


Oil & Gas Rentals & Disbursements fob 1944. 


Feb’y/44 
May /44 
Aug. /44 
Nov. /44 


Quarterly Checks Received 

a a a 

it u << 

a a a 


$42.25 

42.25 

42.25 

42.25 $169.00 


Disbursements. 

1944 Taxes J. C. Mollohan, West Va., 17.62 

1944 “ C. M. Mollohan, Florida, 6.41 

1944 “ Burbridge, Steer Creek, WYa 3.07 

1943 “ Burbridge, Steer Creek, WYa 4.27 

1942 “ Alvira Cutlip, Steer Cr’k, WYa 5.30 


Check to Rebecca J. Schawver, 

“ “ Anna M. Shaver, 

11 “ Irene W. Major, 

“ “ E. W. Mollohan, 


36.67 

33.08 

33.08 

33.08 

33.09 $169.00 


E. W. Mollohan 

Agt. 

Taxes of Burbridge and Cutlip had to be paid in order to 
save our half interest in the Starkey oil and gas rights. 
Something should be done to get a separate assessment 
made of our half interest. 
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Filed May 3 1949 
Plaintiffs Exhibit 7i 

Nov 3/45 


Statement 

OH & Gas Rentals 

1945 Rec’d 

Feby Quarterly Check 
May Quarterly Check 
Aug Quarterly Check 
Nov Quarterly Check 

Total 


42.25 

42.25 

42.25 

42.25 


$169.00 


Disbursed as follows: 


Braxton Co. Taxes 

$20.54 

Fla. Taxes 

7.24 

Alvira Cutlip Taxes 

4.46 

(Delinquent) 

$32.24 

Ai 1 A 

Irene W. Major 

34.19 

Anna M. Shaver 

34.19 

Rebecca J. Sbawver 

34.19 

E. W. Mollohan 

34.19 


Total 


$169.00 
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151 Filed May 3 1949 

Plaintiff’s Exhibit 8a 

OTTER DISTRICT 
BRAXTON COUNTY, W. VA. 

Taxes Assessed on the Following Property 
FIRST HALF For the Year 1942 

Cntlip, Alvira 
COG 

Receipt No. 399 

No. Class 

Acres Real Estate Description No. Valuation Taxes 

30.5 Steer Creek 3 120 .86 

Plus Interest 9% If Not Paid by December 1,1942 4 

Advertising and Receipt Fees, If any—Pub fee 1.75 

Date Paid 11/24-43 

Amount Collected 2.65 

Received Payment 
Guy L. Warner, 

Sheriff, Braxton County. 


By 0. N. Singleton, 
Deputy. 
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Plaintiff’s Exhibit 8b 

152 OTTER DISTBICT 

BRAXTON COUNTY, W. VA. 

Taxes Assessed on the Following Property 
FIRST HALF For the Year 1943 

Cutlip, Alvira 
C, 0 & G 

Receipt No. 411 

No. Class 

Acres Real Estate Description No. Valuation Taxes 

30.5 Steer Creek 3 120 .86 

Date Paid 11/24/43 
Amount Collected 

Received Payment 
Guy L. Warner, 

Sheriff, Braxton County. 


By 0. N. Singleton, 
Deputy. 





35 


Plaintiff’s Exhibit 8c 

153 OTTEB DISTRICT 

BRAXTON COUNTY, W. VA. 

Taxes Assessed on the Following Property 
FIRST HALF For the Year 1944 

Cutlip, Alvira 
C, 0 & G 

Receipt No. 403 

No. Class 

Acres Real Estate Description No. Valuation Taxes 

30.5 Steer Creek 3 120 .86 

•.. 

Pins Interest 9% If Not Paid by December 1,1944 .08 


.94 

• •••*••# t • 

Cost .50 

Advertising and Receipt Fees, If any 

Date Paid 10/30/45 

Amount Collected 1.44 

Received Payment 
Guy L. Warner, 

Sheriff, Braxton County. 

By Long, 

Deputy. 

• ••••••••• 





Plaintiff’s Exhibit 8d 

154 OTTER DISTRICT 

BRAXTON COUNTY, W. VA. 

Taxes Assessed on the Following Property 
FIRST HALF For the Year 1945 

Cntlip, Alvira 
CO&G 

Receipt No. 392 

No. Class 

Acres Real Estate Description No. Valuation Taxes 

30.5 Steer Creek 3 120 .85 

Total .85 

Less Discount 2M>% If Paid by November 1,1945 .02 


Date Paid 10/30/45 
Amount Collected 

Received Payment 

Earl W. Underwood, 
Sheriff, Braxton County. 


By Long, 

Deputy. 






EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 


3 Opening Statement on Behalf of Plaintiff. 

# 

Mr. Jackson: May it please the Court, I think it would 
probably serve some benefit in this case if I could make a 
brief preliminary statement, primarily because I believe 
that as a result of the pretrial proceedings, and on the basis 
of the pleadings, a very large part of the facts in this case 
are not in dispute. 

The facts alleged in the complaint, and which I believe 
not to be in dispute are, in substance, these; 

That in 1930 the land, oil and gas rights which constitute 
the lands which are the subject of this proceeding, were 
owned by Jane C. Mollohan. Mrs. Mollohan died in Jan¬ 
uary, 1931, and left a will which is a matter that is not in 
dispute, either. I have a copy of it here. That' will left 
the real estate involved in this proceeding to Mrs. Mollo¬ 
han’s five children which, for the purpose of the case I will 
pass up to Your Honor, if Your Honor will permit me, as 
Plaintiff’s Exhibit No. 1, which I will ask the reporter to 
mark as plaintiff’s Exhibit No. 1. 

(The will referred to was thereupon marked and by the 
Court received in evidence as Plaintiff’s Exhibit 1.) 

4 Mr. Jackson: As I say, Mrs. Jane C. Mollohan 
died in 1931 and the property descended to her five 

children. In 1931 or ’32, the exact date is not particularly 
material, the property was sold for taxes, and it was ulti¬ 
mately redeemed from taxes by one M. E. Shaver, who is 
the brother-in-law of the defendant Anna M. Shaver, and 
on the 23rd of August, 1932, M. E. Shaver executed a deed 
to the property involved conveying the property to his 
sister-in-law, Anna M. Shaver, to E. W. Mollohan, to Ee- 
becca M. Shawver, to Irene W. Major, who were four of 
the five children of Jane C. Mollohan. 
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As Plaintiff’s Exhibit 2 I should like to pass up to Your 
Honor the original deed from M. R. Shaver dated August 
23, 1932, to the four persons I have just named. 

(The deed referred to was thereupon marked and by the 
Court received in evidence as Plaintiff’s Exhibit No. 2.) 

Mr. Jackson: After 1932 and until 1940 the title to the 
property remained in the name of the four people I have 
named, Irene Major, Rebecca M. Shawver, Edison W. Mol- 
lohan and Anna M. Shaver. 

On February 8, 1938, a lease was executed between the 
owners of the property and the Hope Natural Gas Com¬ 
pany, by the terms of which the Hope Natural Gas Com¬ 
pany agreed to pay a rental for a period of ten years. I 
would like to pass up to Your Honor as Plaintiff’s Exhibit 
3 the lease to which I have just referred. I have not shown 
this to counsel on the other side because they are 
5 well familiar with it. 

(The lease with the Hope Natural Gas Company referred 
to was by the Court received in evidence as Plaintiff’s Ex¬ 
hibit No. 3.) 

Mr. Garnett: May I see the lease? I presume you are 
offering it in evidence, or you will introduce it later, inas¬ 
much as you are having them marked in connection with 
the opening statement. Can you point out to me the ten- 
year term? It is a photostatic copy and it is very difficult 
for me to read it. 

As a matter of fact, wasn’t it a five-year term? 

Mr. Jackson: After the execution of that lease and, as 
a matter of fact, even before that, under other leases, one 
of the tenants in common of this property named Edison 
W. Mollohan, Sr., collected the rents and made distribution 
to the other tenants in common annually. That continued, 
as a matter of fact, until 1945 in connection with circum¬ 
stances I will tell Your Honor about in a moment. 

In 1940 it came to the attention of all of the tenants in 
common that the property in question was about to be sold 
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under an execution proceeding, the property being in West 
Virginia, under execution proceedings in connection with 
a judgment against M. R. Shaver. Now, you will recall 
that in 1931 and ’32 the title to this property, by virtue of 
his purchase at a tax sale, was in M. R. Shaver. He was 
a mere straw party and had no actual interest in the 

6 property, but at that time there was a judgment 
against him which attached to the property as it 

passed through his name. In 1940 the judgment creditor 
undertook to execute on that judgment and executed against 
this property and two other parcels of property at the 
same time for the purpose of collecting the judgment. The 
sale was to be held and was held on March 11, 1940, under 
circumstances that are in dispute, and that is the only dis¬ 
puted fact in this whole proceeding, so far as I know. 

The defendant, Mrs. Shaver, went to West Virginia, at¬ 
tended the execution sale, and ultimately—and purchased 
the property at the execution sale under her own name in¬ 
dividually and received ultimately, on September 14, 1940, 
a deed from Van B. Hall, special commissioner, to this 
property and to the other two parcels of property which 
were involved in the proceeding. 

Two of the parcels of property the plaintiffs in this case 
have no interest in. One of them, at least, is the Shaver 
home property, that is, the property, homestead property 
of Anna M. Shaver’s husband’s family. 

I pass up to Your Honor as Plaintiff’s Exhibit 4 the deed 
from Van B. Hall, special commissioner, to Anna M. 
Shaver. 

7 (Thereupon deed from Van B. Hall, Special Com¬ 
missioner, to Anna M. Shaver was by the Court re¬ 
ceived in evidence as Plaintiff’s Exhibit No. 4.) 

Mr. Jackson: After execution of the deed to Anna M. 
Shaver, it is stipulated and agreed in the pretrial order 
that the rentals were collected by Edison W. Mollohan, Sr., 
as agent for all of the parties, and that the taxes were paid 
by him. 
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No. 5 a letter dated April 3, 1946, referred to in the stipu¬ 
lation in the pretrial order, which it is stipulated that the 
defendant admitted receiving through the mail, and signed 
by Edison W. Mollohan. I will pass up the original. 

Mr. Garnett: Of course, we object to the introduction 
of that in evidence on the ground it is a self-serving dec¬ 
laration. 

The Court: Is it covered in the pretrial? 

Mr. Garnett: Only as to genuineness, not as to admis¬ 
sibility. 

Mr. Jackson: We offer it in connection with the defense 
that has to do with laches, to show we have made a specific 
tender and offer and demand, and that suit was filed im¬ 
mediately after, and that it was received by the defendant 
and apparently the demand was refused. That is the pur¬ 
pose of the offer. 

That closes our preliminary statement and offer of proof. 

(Letter dated April 3,1946, referred to in pretrial order, 
was by the Court received in evidence as Plaintiff’s Ex¬ 
hibit No. 5.) 

11 Opening Statement on Behalf of Defendant. 

Mr. Garnett: If the Court please, we make three de¬ 
fenses to this complaint. 

First, that the record shows this property was bought 
by Mrs. Shaver at a sale under the order of the Circuit 
Court of Braxton County, West Virginia, in a creditor’s 
suit brought to subject these lands to the debts of Shaver, 
who had at one time owned them; 

That this sale was at public auction, open competition, 
and that thereafter when a co-tenant purchased this prop¬ 
erty at public auction under orders of the court no implied 
trust arose, and the principle which makes a co-tenant a 
purchaser who pays off a lien on property paid off for the 
benefit of her present co-tenants does not apply, and that 
is the rule both in the District of Columbia and West Vir¬ 
ginia. 



The second defense is that the complaint also alleges an 
express trust and agreement for Mrs. Shaver to purchase 
this property for alL We say that is within the statute 
of frauds, but in any event it is denied she ever agreed to 
purchase for anyone this property. 

The facts will show that while Mrs. Shaver’s mother, 
Mrs. Mollohan, the mother of all these parties here, was 
in California this property was sold for taxes. Mrs. Sha¬ 
ver, the defendant in this case, went to West Virginia and 
at her own expense paid off the taxes but, unfortunately, 
the title was taken in the name of M. R. Shaver, who 

12 had judgment debts against him, and thereafter suit 
was brought in the Braxton County Circuit Court to 

subject all these lands, both her husband’s homestead, and 
101 acres of oil and gas land, and this 30 acres, to the lien 
of this judgment. It was necessary for the Shavers to 
protect their homestead, and to protect the 101 acres of 
land as well as the 30 acres of land, and the 30 acres of land 
was sold in a lump at public sale by order of court. 

The Court: Which was that? 

Mr. Garnett: All of them were, the 75-acre tract, the 101- 
acre oil and gas lease, and the 30-acre tract was sold at 
public auction by order of court, sold in a lump. Mrs. 
Shaver bought it in at the sale. The property was adver¬ 
tised for sale, and she bought all the properties in for $1231. 
She came back from that sale. She paid six hundred and 
some dollars, I think it was, in cash, all of which will be 
developed in the evidence, and gave joint notes of her hus¬ 
band and herself for the remainder of the purchase price 
running over a period of ten months. I will introduce 
those notes in evidence. 

When the notes were paid off she took a deed to the prop¬ 
erty. When she came back from the sale she discussed it 
with her brothers and sister over the phone and told them 
if they wanted it they could have it by paying their' 

13 proportionate portion. She didn’t know what it was 
because she had bought it in a lump. They said they 
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were not interested. Not until after 1946, when she got a 
deed to the property upon which she has paid taxes from 
start to finish, did. they raise the question. It is self-serv¬ 
ing, that is true, but we have agreed to and did take a deed 
to the property and paid for it. 

We raise the third defense that they cannot wait for six 
years and let her pay the taxes, and wait six years to bring 
suit to satisfy the transaction. 

As I understand it, the evidence will disclose this 30 acres 
was part of a 150-acre tract of land which these Mollohans 
owned; that the Hope Natural Gas Company had a lease on 
all of this land, and Mr. Mollohan did act as agent for the 
entire lease, including this 30 acres, the property of the de¬ 
fendant, and probably got the rental, some seven or eight 
dollars a year rental that the Hope Natural Gas paid. I 
don’t know what accounting was made. He paid no taxes, 
and whatever Mrs. Shaver got from this transaction was 
not only from the 30-acre lease but the 101, and she says 
that does not toll the laches, she did no overt act to toll the 
laches to them and they cannot come back after six years 
and say they are entitled to recover on this land, and we 
deny the express agreement; we deny the statute of frauds, 
that it was done verbally, and deny that there is any trust 
arising out of the transaction. 

14 That is our defense. 

15 Irene W. Major, the plaintiff herein, being called 
as a witness in her own behalf, being first duly 

sworn, was examined and testified as follows: 

Direct examination 
By Mr. Jackson.: 

Q. Will you please state your full name? A. Irene W. 
Major. 
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16 Q. Will you state to the Court whether there came 
to your knowledge the fact that some sale was to be 
held of this property? A. Yes, there was. 


17 Q. As a result of learning of this pending sale did 
you have a discussion with Anna M. Shaver? A. Yes, 

sir, we did. Mr. Mollohan and I went over to her home. 

• ••••••••• 

Q. Do you know when that was? A. A couple of days 
prior to the sale. 

Q. Do you have any idea what day of the week it was? 
A. It was on Saturday, I believe. 

Q. You and Mr. Mollohan you say went over there? A. 
Went over to her home. 

Q. Where did the defendant live? A. Out near Wheaton, 
Maryland. 

Q. Did you go there by some prearrangement? A. No, I 
don’t think we did in particular. 

18 Q. Did you go there for any express purpose? A. 
Yes, we went to discuss about going to buy in this 

property. 


Q. Did you afterwards have a conversation with Mrs. 
Shaver? A. Yes, sir, we were all in the living room and 
discussed the sale of this property, and who should go out 
there and buy it in. 


19 Q. Now, while you were in the living room will 
you state the substance of the conversation? A. 
Well, it was with regard to this sale. We discussed with 
her we did not think our part of the property should have 
been sold because Mr. M. R. Shaver didn’t have any inter¬ 
est in it, and that the Shaver homestead should more than 
take care of his indebtedness. 

• 
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20 The Court: The indebtedness of who, Anna 
Shaver? 

Mr. Jackson: M. E. Shaver, who was Mrs. Shaver’s 
horther-in-law. 

The Court: All right. 

• ••••••••• 

By Mr. Jackson: 

Q. Will you state whether or not Mrs. Shaver made any 
reply to the statement made that M. E. Shaver had 

21 no interest in the property? A. No, she didn’t at 
that time. 

* 

Q. Was there any proposal made as to who should go to 
West Virginia to take care of the matter? A. Yes, I sug¬ 
gested that Mr. Mollohan or Mr. Shaver go, and I urged 
Mr. Shaver to go for the reason that his brother was the 
one that was involved. 

Q. Was there any agreement reached in the living room 
as to who should go? A. No. 


22 Q. Did Mrs. Shaver state a reason, and if so, what 
reason— A. (Interposing) Yes, she— 

Q. (Interposing) For suggesting that she didn’t want 
him— 

A. (Interposing) That she wanted to take it in her own 
name so that a daughter with whom she was not on friendly 
terms would not inherit any of it later. 

Q. Will you state whether she indicated which property, 
or what property— A. (Interposing) The Shaver— 

Q. (Interposing) Just let me finish the question. Which 
property she wanted to have in her own name? A. The 
Shaver homestead. 

Q. Did she indicate she wanted the land involved in this 
suit in her own name? A. No, she didn’t. 

Q. Did she make any suggestion to you at that time as 
to who should go? A. She asked me to go. 




\ ■ 
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Q. Did she tell yon why? A. To bny this in for her 

23 and have it put in her name, the Shaver homestead. 

Q. What did you say? A. I didn’t agree to it. 

Q. Did you state a reason? A. I told her I didn’t want 
to get involved in the Shaver family affairs. 

Q. During that afternoon was any definite agreement 
reached, and if so what, with respect to what should be 
done with the West Virginia sale? A. We didn’t reach any 
agreement right at that time, but I told her I would think 
it over and let her know whether I would go, or not. 

Q. Prior to the day of the sale, March 11, 1940, did you 
have any other conversation with Mrs. Shaver? A. She 
called me on the phone and asked me if I would go and I 
declined again for the same reason, and she said that she 
would go. 

Q. Did you hear any more from her until after the date 
of the sale? A. Not until after the sale. 

Q. Then what did you hear? A. She told me she had 
bought in all this property, and our share would cost us 
$25 each which, if we wanted— 

Q. (Interposing) Did you decline to pay it? A. I decline 
for the reason that I didn’t think our property 

24 should have been sold for the Shaver debt, and then 
again I questioned her as to what the $25 was for, 

how she arrived at that figure. 

Q. Did she indicate how she arrived at that figure? A. 
Well, she said that that is what it had cost her. 


25 Q. Prior to the West Virginia sale do you know 
whether or not this property was rented? A. Yes, 
it was under rental. 

Q. Who collected the rent? A. Mr. Mollohan. 

Q. For whom? A. For the four of us. 

Q. By what means were those rentals distributed, if they 
were distributed? A. Well, he collected and paid any taxes 
or indebtedness against it, and then he sent a check to each 
one of us for our part. 
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Q. Did he send any statement? A. Always made a nota¬ 
tion of taxes and the amount due to each one. 

26 Q. I show yon a series of papers and ask yon if 
yon can identify these statements (handing docu¬ 
ments to witness). A. Yes, these are the statements he sent 
to me each year. 

Q. Each year? A. Some of them were quarterly. In the 
beginning the whole amount of oil and gas was under ren¬ 
tal, and later some of it wasn’t, and then he made them out 
every year. 


Q. Now, pursuant to these papers I have shown you here 
did you, or did you not, receive the amount of money shown 
opposite your name in each one? A. I did. 

Mr. Jackson: I will offer in evidence the statements that 
have just been identified, Plaintiff’s Exhibits 7-A, B, and 
so forth. 


27 Q. State, if you know, for whom Mrs. Shaver was 
acting when she went to West Virginia in 1940? A. 
For the heirs to this property. 


45 Mr. Jackson: That is the plaintiff’s case—oh, just 
a minute. 

It was in the pretrial proceeding, a 1945 lease made by 
Mrs. Shaver, which I think we should have. We do not 
have it in our file. 

The Court: What is this, a 1945 lease made by who? 

Mr. Jackson: Mrs. Shaver, the defendant, which pre¬ 
cipitated the proceeding. 

Mr. Garnett: It is not in the file. 

Mr. Jackson: The pretrial order says, “That a photo¬ 
static copy of a lease initialed by the pretrial Justice dated 
the_day of October, 1945, by and between the defen¬ 

dant and the Hope Natural Gas Company is a true copy of 
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the original and shall be admitted in evidence without for¬ 
mal proof. All of the parties admit that this is a lease of 
the rights or interests in the land involved in this proceed¬ 
ing, and they further admit that this lease supersedes and 
cancels the aforesaid lease of February 8, 1938, and the 
defendant admits that she signed this lease.” 

46 Didn’t you have the photostatic copy? 

Mr. Beach: We don’t have it. 

Mr. Garnett: This is the only thing I have in this file 
(indicating). 

The Court: Does anyone have it? 

Mr. Jackson: We assumed it was in possession of the 
defendant because it is referred to in the pretrial order and 
initialed by the pretrial Justice. 

Mr. Beach: I thought Mr. Mollohan had it photostated. 

Mr. Mollohan: No, that is in the possession of the de¬ 
fendant. 

Mr. Jackson: Suppose we stand on the pretrial order. 


50 Mrs. Anna M. Shaver, the defendant herein, being 
called as a witness in her own behalf, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Garnett: 


51 Q. Who has paid taxes on that property since you 
purchased it? A. I paid taxes on it. 

Mr. Jackson: You don’t mean that this belongs to this, 
do you (indicating)? 

Mr. Garnett: No, that is on the other one. 

By Mr. Garnett: 

Q. I hand you what purports to be official tax receipts 
for 30*4 acres of land described as “O’Brien” in your 
name, being receipts for six years from 1941 to 1946, inclu- 
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sive, and ask you if these are the official receipts you re¬ 
ceived for taxes paid on that land? A. They are. 

Mr. Garnett: I ask that they be marked as Defendant’s 
Exhibit 1-A through 1-J, and offer them in evidence. 

The Court: There is no objection? 

Mr. Jackson: I do not object except this: I am still at 
a loss to understand the situation with respect to 
52 the stipulation in the pretrial order. I only object 
that they are contrary to the stipulation of the pre¬ 
trial order. 

The Court: What part of the pretrial statement? 

Mr. Jackson: On the final page, sir, under “stipula¬ 
tions” that it says, “Defendant admits that the land in¬ 
volved in this proceeding was under lease from February 
8,1938, until approximately October 25, 1945,” do you find 
that, please, sir, at the very end, next to the last para¬ 
graph? 

The Court: Yes. 

Mr. Jackson: And then it says, “That the rentals were 
collected by Edison W. Mollohan, Sr., as agent for the par¬ 
ties and that the taxes were paid by him out of said ren¬ 
tals.” 

The tax receipts of course, are not contrary except for 
her testimony. 

Mr. Garnett: I will produce the checks if you want. 

The Court: The exhibits will be admitted. 

54 Q. Mrs. Shaver, when you purchased this prop¬ 
erty you purchased it at public auction? A. Yes, sir. 

Q. WThat did you bid it in at? A. Whdch property? 

Q. The three properties. A. Well, I don’t remember, 
just whatever is one those notes. 

Q. Do you remember what you paid in cash? A. I paid 
$500 in cash, as well as I can remember. 

Q. I hand you a check for $500 made payable to Van B. 
Hall, Special Commissioner. Is that the check? A. Yes, 
sir. 
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55 Q. At that time when you purchased the property 
did you give notes for the balance? A. I did. 

Q. Whose notes? A. I gave my note. 

Q. Who else was maker on it A. My husband signed 
the note, and my husband’s brother. 

62 Q. I will ask you, Mrs. Shaver, if there was ever 
any such relationship between your daughter and 
yourself that you would disinherit her? A. No. 


Q. When you came back from purchasing this property 
at public auction did you have any conversation with Mrs. 
Major? A. Yes, I called her up over the phone and told 
her I had bought this property, and if she wanted her share 
she could have it by paying her share of the money I paid 
for it. 

63 Q. What did she say? A. She said she wasn’t in¬ 
terested, she wasn’t going to put any more money in 
it, that she didn’t think it would amount to anything. 

Q. With how many other heirs did you have conversa¬ 
tion about it? A. I talked to my brother about it, and also 
my sister in the West, Mrs. Shawver. 

Q. By your brother who do you mean? A. Edison W. 
Mollohan. 

Q. There is a letter directed to you in Mr. Mollohan’s 
handwriting in 1946 offering to pay you $25 for this prop¬ 
erty. What have you to say about this You have seen the 
letter? A. Yes. . 

Q. Was this the first time they offered to pay? A. It 
probably was, I don’t remember exactly. 

Q. Well, how early did they offer to pay you? A. How? 

Q. How early, do you recollect any other time they of¬ 
fered to pay you A. No, not until this trouble came up. 

Q. Have you ever had any conversation either before or 
after the purchase; you had no conversation with any other 






52 


member but Mrs. Major and Mr. Mollohan before the 
64 purchase by you! A. No. 


65 Cross Examination 

By Mr. Jackson: 

Q. After you came back from West Virginia in March of 
1940, you called Mrs. Shaver—I mean Mrs. Major! A. 
Yes, sir. 

Q. And what did you tell her! A. I told her that I had 
bought this property, and I told her if she wanted a share 
in it they could have it by paying their part of the money. 

Q. Now, what was their part of the money! A. Well, 
the court—I asked the court at the time what would be a 
fair amount, as these three tracts were all sold together, 
and he said so far as he could figure it would prob- 

66 ably run around one hundred dollars. 

Q. What do you mean it would run around one 
hundred dollars! What would run around one hundred 
dollars! A. I mean the 30 acres, the oil and gas. 

Q. Do you mean that it was what the court told you was 
a fair amount to place on the value of this land A. That is 
what he figured it at, yes. 

Q. That is what he figured it at! A. Yes. 

Q. And when you came back from West Virginia you 
told Mrs. Major, as she told us here, she would have to pay 
you a quarter of the full value the way the court figured it! 
A. Yes. 

Q. Did you make any computation of your expense of 
going to West Virginia and back! A. No, I did not. 

Q. There were, as we have learned, three properties sub¬ 
ject to this sale, were there not! A. Yes, sir. 

Q. And the Shaver homestead property was among those 
three properties! A. One-half of it. 

Q. One-half of it was among it! A. Yes. 

Q. And who owned the other half! A. My hus¬ 
band. 


67 
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Q. Your husband, Mr. 0. B. Shaver? A. Yes. 

Q. Who was M. R. Shaver? A. My husband’s brother. 
Q. Your brother-in-law? A. Yes. 

Q. Now, against whom was the judgment which brought 
about this sale A. Well, it was against the brother-in-law 
and the young man by the name of Moore who was also en¬ 
dorser on the note. 

68 Q. Do you know the circumstances under which 
M. R. Shaver obtained the legal title to this prop¬ 
erty? A. Yes, sir. 

Q. Will you state what the circumstances were? A. My 
mother was in California at the time this property come 
up for sale for taxes, and she wrote me a letter and asked 
me if I would have my brother buy it in. 

• ••••••••• 

69 Q. In 1938 to 1940, then, Mr. Edison W. Mollohan, 
Sr., was collecting the rents on this property, was he 

not? A. On the 30 acres. 

Q. Yes, ma’am. A. He collected it until this ten-year 
lease ran out, and then after that I gave the lease in my own 
name. 

Mr. Jackson: May I see some of the exhibits, if Your 
Honor please, particularly the exhibits offered by counsel 
for the other side? 

By Mr. Jackson: 

Q. Now, will you examine the document which is Plain¬ 
tiff’s Exhibit 3, and directing your attention to the provi¬ 
sion of the lease which says to have and to hold unto and 
for the use of the lessee for the term of ten years from 
this date, I ask you if Mr. Mollohan collected rents until 
that lease ran out. A. Is that the lease for the 30 acres? 

Q. Yes. 

Mr. Beach: What is the date of that lease, Mr. Jackson? 
Mr. Jackson: February 8, 1938. 
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70 The Court: February 8, 1938? 

The Witness: I think he did collect the rental on 
all the tracts until that lease ran out. 


71 Q. Now, you took a lease in your own name to this 
tract in 1945, did you not? A. Yes. 

Q. Where is that? A. I don’t know. I don’t know 
whether I have it in my papers, or not. 

Q. When Mr. Mollohan collected the rents on this prop¬ 
erty do you remember that he sent checks with little state¬ 
ments like these I have in my hand? I show you Plaintiff’s 
Exhibit 7-A through whatever they may be? A. Yes, I 
have some of those at home. 

Q. And you received those, did you not, from Mr. Mol¬ 
lohan? A. Yes, sir. 

Q. I show you that one dated November 3, 1945, and I 
ask you whether you received a copy of that statement. A. 
I don’t know, I don’t remember. 

Q. But you did receive rents from Mr. Mollohan as late 
as November, 1945, did you not? A. I received rentals 
until that lease expired. 


79 Q. Now, I show you a tax receipt for the year 1942 
on Steer Creek, and for 1944, and 1945, 30% acres, 
and ask you if you can identify that as the same property 
that is involved in this litigation. A. Yes. 

Q. It is the same thing? A. Yes. 

Mr. Jackson: I would like to ask the reporter to mark 
the tax receipts for identification on rebuttal Plaintiff’s Ex¬ 
hibit 8-A, B, C, D, and E. 

(Tax receipts in the name of Alvira Cutlip were marked 
Plaintiff’s Exhibits 8-A, B, C, D, and E for identification on 
rebuttal.) 


86 Thereupon— Edison W. Mollohan, Jr. was called 

as a witness on behalf of the plaintiff in rebuttal, 
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and being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Jackson: 

Q. What is yonr full name? A. Edison W. Mollohan, Jr. 

Q. You are retiring as attorney and taking the position 
of witness, is that right, Mr. Mollohan? 

Mr. Jackson: He is being called as a witness, whatever 
the effect of that may be. 

Mr. Garnett: I just want to know, as I do not think he 
can occupy both positions. 


87 Q. I show you a number of tax receipts and ask 
you if you have seen those before? A. Yes, I have. 
Q. Where did you get them? A. I found them in papers 
belonging to my father after his death. 


88 The Court: The Court will overrule your objec¬ 
tion only in so far as in any degree the exhibit affects 
the testimony of the witness to. the effect that she paid the 
taxes on the 30-acre tract. 

(Thereupon tax bills in the name of Alvira Cutlip were 
by the Court received in evidence as Plaintiff’s Exhibits 
8-A, B, C, D, and E.) 


89 OPINION OF COURT 

The Court (Tamm, J.): This case comes before the 
Court on a complaint for an accounting as to proceeds and 
income on a tract of land located in West Virginia. 

The evidence disclosed that the land was the subject of 
a judicial sale in March, 1940, as indicated by a published 
notice of sale appearing in the Braxton Times, indicating 
that the land would be sold on March 11,1940, the published 
notice containing a description of some five tracts of land, 
including the land in question. 
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Upon notice of this sale the testimony introduced by the 
plaintiff is that the present plaintiff, Irene W. Major, ac¬ 
companied by other persons, called upon the defendant and 
had a conversation with the defendant as to who should go 
out and buy the property. 

The plaintiff testified she did not think their property 
should be sold for the obligation of Mr. Shaver, and ex¬ 
pressed the opinion that the homestead should be enough 
to pay Mr. Shaver’s indebtedness. 

There is then testimony concerning a collateral question 
as to whether the defendant did, or, was controverted sub¬ 
sequently, did not indicate that she did not want title in 
her own name because the property might descend to her 
daughter, with whom she was not on good terms. The Court 
rejects from its consideration this aspect of the tes- 
90 timony since it seems somewhat immaterial. 

The defendant, as the Court will summarize here¬ 
after, went to West Virginia and obtained title to the tract 
of land in question. 

According to the plaintiff’s testimony, when the defen¬ 
dant returned to Washington, the defendant called the 
plaintiff on the telephone and offered to sell her a share in 
the property. The defendant then told the plaintiff that 
she could have her share for twenty-five dollars, or that 
they could have their share for twenty-five dollars. This, 
according to the plaintiff’s testimony, was what the land 
cost her. The plaintiff testified that the buying was dis¬ 
cussed a few months later. The witness testified to a con¬ 
versation a few months later at which time the plaintiff 
said again that it was not right that their property had been 
sold for Shaver’s debts. On cross examination the plain¬ 
tiff testified that she did not refuse in 1940, or thereafter, 
to pay the $25, but questioned the manner in which it had 
been arrived at, and testified she tendered the $25 in 1946. 

The corroborating witness for the plaintiff is the plain¬ 
tiff’s daughter, Helen Major, who testified concerning the 
discussion between the plaintiff and the defendant. Helen 
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Major testified that the subject of the discussion was the 
property in West Virginia. Later Helen Major tes- 

91 tified that the discussion was as to who should go to 
West Virginia and buy the property; that the dis¬ 
cussion related to the Shaver homestead and to a thirty 
and a half acre tract which was mentioned. On cross ex¬ 
amination, on two occasions, this witness testified, in behalf 
of the plaintiff, that the discussion was all including the 
30-acre tract. 

The defendant testifies substantially that after a dis¬ 
cussion as to who should go to purchase the land, or to exer¬ 
cise the purchase rights in behalf of the litigants, the de¬ 
fendant agreed to go after the plaintiffs refused to make 
the trip because of icy roads and possible impassability 
of the mountains. The defendant paid $500 by check, which 
has been admitted in evidence, and executed three notes 
totalling $649.56, which notes were subsequently discharged 
by checks totalling $649.56. 

The defendant testifies that upon her return to Washing¬ 
ton, this being, the Court points out, in March, 1940, she 
called the plaintiff and told her that if she wanted her share 
she could have it if she paid her share of the cost. She 
said the plaintiff said she wasn’t going to put any more 
money in the property as it was never going to amount to 
anything. 

Some question was raised on examination, or cross exam¬ 
ination, as to how or what figure the defendant arrived at 
as to the value of the property, and the Court told 

92 her that a fair amount of the value of the property 
would be $100. This is obviously hearsay, but the 

Court emphasizes this testimony of the defendant because 
it corroborates the statement made by the plaintiff that the 
defendant offered to transfer to her her share of the prop¬ 
erty for $25 of the $100 stated by the defendant to be full 
value, the $25 being the apportionment of the four rights 
then existing m the property. 
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Thereafter it appears that the defendant held the legal 
title of this property until 1946, at which time the plaintiffs 
tendered $25 as their portion or share of the cost of this 
property. The defendant refused to accept the offer and 
the plantiffs bring this action for an accounting. The 
Court believes that upon the basis of the facts in the case 
the plaintiffs, by their failure to exercise their rights in 
due course, are guilty of laches which precludes them from 
their right in the property, and finds for the defendant. 

(Thereupon the instant hearing was concluded.) 
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BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

The case is well stated in the Court’s Findings of Fact 
(Joint App. 18-19) as follows): 

“1. Jane C. Mollohan died leaving a will devising 
the oil and gas rights on 30% acres of land in contro¬ 
versy to her five children. Two of these children and 
the successors in interest of two others are plaintiffs 
and the other child is the defendant herein. 

“2. The oil and gas rights on the land in contro¬ 
versy were sold at a tax sale and redeemed by the 
defendant for her mother. The tax deed, however, 
was executed to one M. R. Shaver, who immediately 
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reconveyed the land to the children of Jane C. Mol- 
lohan. 

“3. Thereafter, a creditors’ suit was brought in 
the Circuit Court of Braxton County, West Virginia, 
to subject these oil and gas rights, together with four 
other tracts of land, to the lien of a judgment against 
M. R. Shaver, -who had held the legal title. 

“ Pursuant to a decree of the Circuit Court of 
Braxton County, West Virginia, these various tracts 
of land were advertised to be sold to satisfy this 
judgment and were sold at public auction by a Spe¬ 
cial Commissioner of the Court on the 11th day of 
March, 1940 and were purchased at public auction by 
the defendant as a whole, and a deed was executed 
to her on the 14th day of September, 1940, conveying 
the legal title. 

“4. This action was instituted August 8,1946, more 
than six years after the defendant purchased the 
property at public auction and after the death of 
Edison W. Mollohan, Sr., one of the tenants in com¬ 
mon, praying that the defendant render an account¬ 
ing of the income from said land and the Court direct 
the defendant to execute and deliver a good and suf¬ 
ficient deed conveying to the plaintiffs their claimed 
undivided interest in said land, or for the appoint¬ 
ment of a trustee to execute and deliver such a deed. 

“5. The amended and intervenors’ Complaint al¬ 
leges : 

“(1) That the defendant orally agreed to go to 
West Virginia and ‘endeavor to clear the title to the 
land for the benefit of all,’ the tenants in common, 
but breached said agreement and took title to the 
land solely in her own name; 

“(2) That at divers times between October, 1940 
and July, 1946, the defendant promised to convey to 
the rightful parties their interest in said land, but 
in ‘July 1946, for the first time, absolutely refused to 
convey* the interest of any of the parties rightfully 
entitled thereto.’ 

‘ ‘ 6. The Answer pleads: 

“ (1) The Statute of Frauds; 

“ (2) The plaintiffs’ laches; 

“ (3) A denial of a verbal agreement; 
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“(4) The purchase of the land at public auction 
under a decree of Court; and 
“(5) A denial of any offer of payment and the 
refusal of the plaintiffs to participate in defendant’s 
expense in the purchase of the land.” 

The following facts also appear: 

The appellee paid the taxes on this land after her pur¬ 
chase, and the property was put in her name. Counsel 
for the appellants are in error in saying (Appellant’s 
Brief, p. 3) that from 1940 to 1945, Mr. Mollohan con¬ 
tinued to collect the rent and pay the taxes. The oil and 
gas rights purchased by the appellee were designated as 
the “O’Brien” tract of land. It is true that the appellee 
was asked relative to tax receipts in the name of Alvira 
Cutlip on Steer Creek for the years 1942, 1944 and 1945 
(Appellant’s App., 54) and was asked if this was the 
same property. She answered “Yes”; but the witness 
was evidently confused for she was asked (Appellant’s 
App., 49) who paid the taxes on the property since she 
purchased it, and her answer was “I paid taxes on it.” 
The witness was, thereupon, handed original tax receipts 
on the 30*4 acres of land described as “O’Brien” in her 
name from 1941 to 1946, inclusive, and testified that they 
were the official receipts she received for the taxes paid 
on that land. These exhibits were admitted in evidence 
(Appellant’s App., 50, as Exhibits 1A through 1J). The 
official receipts for the taxes on this land and the cancelled 
checks in payment therefor are found in Appellee’s App. 
at pages 3-21, Exhibits la-ln and 2a-2e. 

In none of the exhibits filed in the Appellant’s App., 
26 to 35 is there a payment of the taxes by Mollohan on 
the “O’Brien” tract of land, but only the Alvira Cutlip 
taxes. There is no contention that Alvira Cutlip had 
any interest in the oil and gas lease on the tract of land 
in controversy, but in plaintiffs’ Exhibit 7A (Appellant’s 
App., 27), Mollohan claimed credit for a check for Alvira 
Cutlip’s taxes and says that she owns an interest in this 
Steer Creek land. This makes it perfectly definite that 
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the taxes paid on the land in which Alvira Cutlip was in¬ 
terested could not have been paid on the land purchased 
by the appellee. 

As to the payment of rentals, the original oil and gas 
lease covering the “O’Brien” land also embraced two 
other tracts of land of much larger acreage owned by the 
parties to this controversy, and E. W. Mollohan was the 
agent who managed all of these leases for the owners and 
collected the rentals. 

The lease on the “O’Brien” tract of land (Plaintiffs’ 
Exhibit 3—Appellant’s App., 23) was at a rental of $7.50 
quarterly. The plaintiffs’ exhibits showing the collection 
of rentals by Mollohan show collections of quarterly rents 
from $126.75 to $169.00. The fact that the appellee did 
not assert against her brother an additional claim for 
$7.50, quarterly rental for the “O’Brien” tract, in no 
way affects her title to the “O’Brien” tract. 

Upon these facts the Court entered judgment for the 
defendant (appellee). 

SUMMARY OF ARGUMENT 

The appellee purchased the oil and gas rights in con¬ 
troversy at public auction at a judicial sale under the de¬ 
cree of Court. She was in no way responsible for the 
sale of the land and had no control over it. She had full 
right to purchase it for her own benefit, and no construc¬ 
tive trust arose out of this purchase. The Court below 
did not find that there was any agreement by the appellee 
to purchase the land for the appellants, but such an 
agreement, in any event, is unenforceable under the Statute 
of Frauds. A parol agreement to purchase land in his 
own name, with his own money and hold it for the benefit 
of another person does not, if executed, create a resulting 
trust and is void under the Statute of Frauds as an at¬ 
tempt by parol to create an express trust in lands. 
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The oil and gas rights were purchased by the appellee 
in 1940. She has entirely controlled the land since that 
time and paid all the taxes thereon. The Court found 
that she offered on at least two occasions in 1940 to con¬ 
vey a portion of the property to the plaintiff, who failed 
to accept, stating that she did not intend to put further 
money into the property. More than six years after the 
purchase of the land, the plaintiffs offered to pay $25.00 
as their portion or share of the costs of this property. 

Under these circumstances, the plaintiffs were guilty of 
laches due to their failure to exercise any rights, if any, 
that they had and by their statement of non-intention to 
pay the proportionate share of the costs and are precluded 
from any right in the property. 

ARGUMENT 

I. 

No Constructive Trust Arose Out of the Appellee’s Pur¬ 
chase of This Property at a Judicial Sale by a Com¬ 
missioner of the Court, in Which the Appellee Had 
No Part in Procuring and Over Which She Could 
Not Have Had Control 

As before said, the sale of this property was at public 
auction under a decree of the West Virgiina Court and 
was bid in by the appellee March 11, 1940, together with 
two other parcels of land. The appellee had no control 
over the sale. The three tracts of land—one containing 
7614 acres, one 110.6 acres and one, in controversy, 30 y 2 
acres — we re sold as a whole, and the entire purchase price 
was $1,149.56. The defendant paid $500.00 by check and 
executed three notes totaling $649.56, which were subse¬ 
quently discharged (Appellants’ App., 21). 

The case for the appellants is bottomed on the proposi¬ 
tion that the purchase of land by one tenant in common, 
no matter under what circumstances, creates a construe- 
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tive trust. In this view, it is asserted for the appellants 
that it is immaterial whether there was an express oral 
agreement to convey the land, and finally that the facts 
do not justify a finding of laches. For the appellee it is 
contended that a tenant in common may purchase the 
property held in common at a judicial sale made by a 
third party if he has taken no part in procuring the same 
and over which he could not have had control. The ap¬ 
pellants cite to support their contention (Appellants ’ 
Brief, p. 6) that the purchase of an outstanding title by 
one tenant in common inures to the benefit of the co-ten¬ 
ants, there being a relation of trust and confidence be¬ 
tween them, Turner v. Sawyer, 150 TJ. S. 578; Rothwell v. 
Dewees, 67 U. S. 613 and other cases. 

In none of these cases was there a judicial sale at public 
auction and in open competition. The rule in this juris¬ 
diction is well settled by Starkweather v. Jermer, 27 App. 
D. C., 348, 354, 360. In that case one of a syndicate pur¬ 
chased the property at judicial sale over which he had no 
control, and which he did not procure. They waited five 
years after the sale, and filed a bill in equity asking that 
the sale be set aside or that the Court decree that the 
purchaser held title to the property in trust for the share¬ 
holders in the syndicate. This Court said: 

“The principle that a trustee may purchase the 
trust property at a judicial sale brought about by a 
third party, which he had taken no part in procuring, 
and over which he could not have had control, is up¬ 
held by numerous decisions of this court and of other 
courts of this country. Prevost v. Gratz, Pet. C. C. 
364, 378, Fed. Cas. No. 11,406.; Twir^Lick Oil Co. v. 
Marbury, 91 TJ. S. 587, 23 L. ed. 328; Chorperming’s 
Appeal, 32 Pa. 315, 72 Am. Dec. 789; Fisk v. Sarber, 
6 Watts & S. 18.” 

This case was affirmed in Starkweather v. Jermer, 216 
TJ. S. 524, where RothweU v. Dewees and Turner v. Saw¬ 
yer were clearly distinguished in the following language 
(p. 528): 
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“That a court of eqnity upon timely application 
will convert such a purchasing tenant into a trustee 
for the common benefit, is true. The doctrine is con¬ 
sidered and applied in Rothwell v. Dewees, 2 Black, 
613, and Turner v. Sawyer, 150 U. S. 578. For much 
the same reason one tenant may not hold adversely 
the common property against another, though he may 
do so, if he act openly, and, in that event, the statute 
will run in his favor. Elder v. McClaskey, 70 Fed. 
Rep. 529, 542. 

“But it is plain that the principle which turns a 
co-tenant into a trustee who buys for himself a hos¬ 
tile outstanding title, can have no proper application 
to a public sale of the common property, either under 
legal process or a power in a trust deed. In such a 
situation, the sale not being in any wise the result 
of collusion nor subject to the control of such a bid¬ 
der, he is as free, all deceit and fraud out of the 
way, as any one of the general public. 

“Even a trustee has been held competent to pur¬ 
chase the trust property at a judicial sale, which he 
has no interest in, nor any part in bringing about, 
and which sale he in no way controls. Twin Lick OH 
Company v. Marbury, 91 U. S. 587 ; Allen v. Gillette, 
127 U. S. 589 ” 

It is contended for the appellants also that the law of 
West Virginia is contrary to the principle as stated in the 
Starkweather case, and that there are no exceptions under 
that law to the rule that the purchase of an outstanding 
title by one tenant in common inures to the benefit of his 
co-tenants. As sustaining this, they cite among other 
cases Gilchrist v. Beswick, 33 West Virginia 168, 10 S. E. 
371; Reed v. Bachnuun, 61 W. Va. 452, 57 S. E. 769. It is 
sufficient to point out that in those cases there was no 
judicial sale at public auction and no open competition. 
There the Court held that the deed, although absolute on 
its face, was a mortgage which the co-tenant discharged 
and became the purchaser of the property for the balance 
due on the mortgage, alleged to be one-tenth of the value 
of the land at the time. The Court, therefore, was not 
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considering in those cases the well recognized exception 
to the general rule as pointed ont in the Starkweather case. 

However, the subsequent case of Brown v. McGrow, 
98 W. Va. 607, 128 S. E. 124, conclusively establishes that 
the law of West Virginia is that enunciated by the Su¬ 
preme Court of the United States in the Starkweather 
case. In the McGrow case, the West Virginia Court held 
that an administrator—a trustee in an express trust— 
was not precluded from being a purchaser at a judicial 
sale if the sale was for an adequate consideration, in open 
competition, regularly conducted, reported and confirmed, 
and cited Allen v. Gillette and the Starkweather case. 

The West Virginia Court in the McGraw case, in citing 
with approval the Gillette and Starkweather cases, and 
numerous other authorities, demonstrates that that Court 
recognizes as an exception to the general rule the right 
of a fiduciary to purchase at a judicial sale, whether such 
fiduciary was an executor, administrator, guardian, tenant 
in common, or other fiduciary. 

The Court in the McGraw case, 128 S. E. p. 129, says: 

“ Appellees contend that the existence of such an 
exception to the general rule has not been recognized 
in this state (citing cases). 

“While in some of these decisions there are dicta 
tending to support this contention, an examination 
reveals the fact that in none of them was there di¬ 
rectly involved the question as to whether or not, 
where the sale of a decedent’s real estate for the 
payment of debts made pursuant to a decree of the 
court by a special commissioner or other agent, a 
fiduciary such as an administrator, who has no con¬ 
trol over the decedent’s real estate or control over 
the sale, has the right and privilege of purchasing 
the property so sold.” 

This interpretation of the West Virginia law is sup¬ 
ported by the Circuit Court of Appeals for the Tenth 
Circuit, in Turner v. Kirkwood, 49 Fed. 2d 590, 594, 
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where an illuminating opinion by Circuit Judge Phillips, 
treated the subject rather exhaustively and after citing 
and quoting from the AUen and Starkweather and other 
cases, quoted largely from Brown v. McGraw, supra, as 
supporting the proposition that a fiduciary may purchase 
at a sale made by Court decree and not by him, there 
being no conflict between his personal interests and his 
fiduciary duties. 

It follows from these authorities that no constructive 
trust arises by which the appellee holds the land in con¬ 
troversy for the benefit of the appellants. 

n. 

An Oral Agreement to Convey the Real Estate in Question 

is Unenforceable 

The Court below did not find that there was any oral 
agreement by the appellee to purchase the land for the 
appellants, and attorneys for the appellants say that the 
question of whether there was an express oral agreement 
to convey is no longer material. We agree there being 
no finding, that there was an express oral agreement, it 
is perhaps unnecessary to discuss whether such an agree¬ 
ment would be enforceable. However, it would seem to 
need no argument that a parol agreement that the de¬ 
fendant would acquire title for the plaintiffs is unen¬ 
forceable under the Statute of Frauds. 

“D. C. Code 1940, Title 12, Sec. 303. 

“Baldi v. Ambrogi, 67 App. D. C. 101, 85 Fed. 2d 
845. 

“In the Baldi case, the court says (p. 102): 

“In McIntosh v. Green, 25 App. D. C. 456, we held 
that a parol agreement by one to purchase land in his 
own name, to pay for it with his own money, and to 
hold it for the benefit of another person, does not, if 
executed, create a resulting trust in such other per¬ 
son, and is void under the statute of frauds as an 
attempt to create by parol an express trust in land.” 
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In DaJdgren v . DaMgren, 55 App. D. C. 52, 1 Fed. 2d 
755, it was held that an agreement to create an express 
trust must he in writing, and an express or implied trust 
must be such as to enable the court to decree its adminis¬ 
tration. The court considered (p. 55) an alleged agree¬ 
ment between the plaintiff and defendant under which the 
defendant would try to evolve some arrangement whereby 
the property could be saved for the benefit of the plain¬ 
tiff’s children, and after the liens and charges against 
the property had been satisfied, the balance would be 
held for the benefit of the plaintiff’s children. The court 
said: 

“But this is the averment of an agreement to create 
an express trust, a statement of the previous inten¬ 
tion of the parties, which could only be ‘manifested 
and proved by some writing signed by the party who 
is by law enabled to declare such trust or by his last 
will in writing, or else they shall be utterly void and 
of none effect.” (Code D. C. Sec. 1118). 

Other Cases Cited for AppeJXamis 

Felix v. Patrick, 145 U. S. 317, is cited as authority for 
the appellants’ position. This case offers scant comfort 
to the appellants. In the first place, it involved Felix, a 
half-breed of the Sioux nation, a ward of the Unted States. 
Patrick, having no right to locate scrip for his own bene¬ 
fit, was deemed to have located it for Felix and as her 
representative. The Court, however, held that this im¬ 
plied trust did not prevent him from taking and holding 
possession of the land adverse to her and for his own 
benefit. The Court further held that while the trans¬ 
action was a fraud, it lacked the element of wickedness 
necessary to constitute moral turpitude. The Court said 
that the most important question in the case was the ques¬ 
tion of laches and affirmed, even in the face of the fraud, 
the lower Court in sustaining demurrers to the Bill in 
Equity filed by the heirs of Felix for the purpose of hav¬ 
ing Patrick and his grantees declared trustees for the 
plaintiffs. 
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Manley v. Backer, 72 App. D. C. 412, 121 Fed. 2d 875, 
is cited as authority that the Statute of Frauds is no 
defense in such a case as this one. In that case there 
was an intentionally false and fraudulent verbal promise, 
and the fiduciary had become the beneficiary of his own 
action. In this case there is neither allegation, proof nor 
finding of fraud. On the contrary, the Court found that 
the appellee, immediately upon purchasing this land, of¬ 
fered to convey to her sisters and brother their propor¬ 
tion upon their paying their share of the costs, and this 
the appellants refused. 

m. 

Laches 

Whether or not the appellants were guilty of laches at 
least depends upon conflicting evidence, and the findings 
of fact by the Trial Court are not reviewable unless on 
examination they appear to be clear and manifestly wrong. 
Dear v. Gv/y, 64 App. D. C. 314, 78 Fed. 2d 198 and 
Roderick v. Swartzell, 62 App. D. C. 180, 65 Fed. 2d 813, 
and other cases in our Court too numerous to mention. 

The Court made the following finding of fact: 

“It appears from the evidence that the defendant 
held the legal title to this property from 1940, that 
she offered on at least two occasions in 1940, or 
shortly thereafter, to convey a portion of the prop¬ 
erty to the plaintiff for twenty-five dollars which offer 
the plaintiff failed to accept stating that she did not 
intend to put further money into the property. The 
plaintiffs, in 1946, tendered twenty-five dollars as 
their portion or share of the cost of this property. 
The defendant refused to accept the offer and the 
plaintiffs bring this action for an accounting.” 

This finding is supported by the evidence, and discloses 
that with full knowledge of the facts the plaintiffs de¬ 
clined for six years to pay the defendant their propor¬ 
tionate costs of the value of this property sold at judicial 
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' sale, and waited until the death of Edison W. Mollohan 
to bring suit. Under these circumstances, the conclusion 
of laches is irresistible. If an authority is needed, it is 
found in the following cases: 

Twinlick OH Co. v. Marbury, 91 U. S. '587, p. 593. 

This was a Bill of Complaint to have a director of the 
corporation declared a trustee for the stockholders for 
the property which he had purchased and to account for 
the profits. In holding that the right to avoid sale of 
property by reason of the fiduciary relations of the pur¬ 
chaser must be exercised in a reasonable time, (action in 
this case was not brought until four years after the pur¬ 
chase of the property), the Court said (p. 591) that the 
“plaintiff comes too late with the offer to avoid the sale.” 

As to this, the Court further said: 

“The case before us illustrates these principles very 
forcibly. The officers, and probably all the stockhold¬ 
ers, who were not numerous, knew of the sale as soon 
as made. As there was no actual fraud, they knew 
all the facts on which their right to avoid the con¬ 
tract depended. They not only refused to join the 
defendant in the purchase when that privilege was 
tendered them, but they generally refused to pay as¬ 
sessments on their shares already made, which might 
have paid this debt. 

“* * * With full knowledge of all these facts, the 
appellant took no action until this suit was brought, 
nearly four years after the sale; and not until all the 
hazard was over, and the defendant’s skill, energy, 
and money had made his purchase profitable, was 
any claim or assertion of right in the property made 
by the corporation or by the stockholders.” 

Twinlink Oil Co. v. Marbury , supra, was cited with ap¬ 
proval in Starkweather v. Jenner , 27 App. D. C. 348, 361, 
as supporting a finding of laches where the appellant de¬ 
layed five years before bringing suit. The Court said: 

“As was said by the Court in Twirir-Lick OH Co. v. 
Marbury, 91 V . S. 591, 23 L. ed. 330, the appellant 
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‘comes too late with the offer to avoid the sale;’ and 
the court held in that case that upon principle and 
authority, and because of delay of nearly four years 
after the sale, the plaintiff had delayed too long in 
bringing his suit. In the case before us, where the 
appellee bought this real estate in times of depression, 
and during the subsequent five years the land he 
bought had steadily increased in value, this appellant 
delayed five years before bringing this suit.” 

Starkweather v. Jenner was affirmed by the Supreme 
Court of the United States in 216 U. S. 524, which cited 
with approval the Twinlick OH Company case on the ques¬ 
tion of laches. 

CONCLUSION 

The judgment of the Court below is plainly right and 
should be affirmed. 

Leslie C. Gaknett, 

Samuel F. Beach, 

331 Tower Building, 
Washington, D. C., 
Attorneys for Appellee. 





APPENDIX 








fttttefc States Qlmtrt at Appeals 

Fob the Distbict of Columbia Cibguit 

No. 10,320 

Ibene W. Major, et al.. Appellants, 
vs. 

Anna M. Shaver, Appellee. 

Appeal from the United States District Court 
for the District of Columbia 


APPELLEE’S APPENDIX 




2 


52 (Thereupon tax receipts covering 30^ acres 
were by the Court received in evidence as Defend¬ 
ants Exhibit 1-A through 1-J, inclusive.) 

BY MR. GARNETT: 

Q Mrs. Shaver, I hand you checks payable to the 
Sheriff of Braxton County, West Virginia, one dated 
October 7, 1941, one dated October 10, 1942, one dated 
June 12—no, strike that—one dated October 4, 1943, and 
one dated October 1, 1945, and there must be some 

53 other checks here, and I ask you if those checks 
include the taxes on this particular land! A Yes, 

sir. 

Q There must be another check here somewhere that 
I have overlooked, dated October 23, 1944. A Yes, sir. 

MR. GARNETT: I ask that they be marked Defend¬ 
ants Exhibits 2-A, B, C, D, and E, and I offer them in 
evidence. 

MR. JACKSON: Subject to the same objection, con¬ 
trary to the stipulation. 

THE COURT: The Court will point out to counsel 
that it is admitting this evidence over the objection and 
the stipulation in accordance with the provisions of the 
pretrial arrangement which says that the admission ‘Shall 
be covered by the following stipulations unless modified 
by the Court to prevent manifest injustices,” it appearing 
to the Court that the stipulation is not exactly correct. 
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